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Introduction

Emily Murphy, the first female mag-
istrate in Canada and one of  the 
“Famous Five” Alberta women 

who initiated the “Persons case,” which gave 
women the right to vote and hold political 
office in Canada, wrote “no woman can or 
remain degraded without all women suffering.” 

This new study authored by the United 
Cultures of  Canada reviews the history of  
legal cases in Canada relating to gender equal-
ity starting with the Persons case decided by 
the Privy Council in England in 1928. The 
study examines 25 cases in Canada since 1928 
through the lens of  human and woman’s 
rights, focusing on gender equality including 
an examination of  cultural issues affecting 
newcomers to Canada. 

The case studies chosen by the authors 
range from cases involving pay equity for 
women, sexual harassment and discrimination 
in the workplace, systemic discrimination in 
hiring and recruiting practices by employers 
and discrimination against woman in housing 
due to level of  income, sexual orientation, 
race, religion, disability, family status and 
child care needs. The study also examines 
advances made by legal decisions to combat 
the feminization of  poverty which often 
follows separation and divorce. The cases 
illustrate increased awards of  spousal support 
and division of  matrimonial property which 
serve to raise the standard of  women follow-
ing divorce. Finally, there is an examination 
of  how criminal law in Canada has changed 
when there is domestic violence against 
women, the rights of  victims of  sexual 
assault, abortion rights and the establishment 
of  the “battered women’s syndrome” as a 

defence to serious criminal charges against 
women. Also examined is the legal treat-
ment of  “Honor Killings” and other cultural 
practices which lead to gender-based violence 
against women. 

What is clear from this thorough and 
thoughtful examination of  Canada case law 
over the past almost 90 years, is that equality 
rights for women in Canada have come a long 
way since Emily Murphy’s famous case. How-
ever, I believe that Canadian Society itself  
has a long way to go before gender equality 
is a living reality for women in this country.  
Today all women continue to suffer and be 
degraded as Ms. Murphy predicted.  

In fact, today in Canada the wage gap 
between the salaries earned by women com-
pared to men has widened within the last 
decade, with Canada’s ranking falling to a 
dismal 19th place compared to other devel-
oped countries. Canadian women earn 72 
cents for every dollar earned by a Canadian 
man. The wage gap is even wider for single 
mothers, women from minorities, aboriginal 
women, disabled women and newcomers to 
Canada. 

Women remain greatly underrepresented 
compared to men in public life and as top 
earners, directors or CEOs in companies. 

Despite advancement in Canadian laws 
relating to domestic violence, one in four 
women in Canada continues to experience 
intimate partner physical or sexual violence in 
her lifetime. Women are also overwhelmingly 
more likely to be victims of  criminal harass-
ment. Sexual harassment continues to thrive 
in Canada workplaces from the CBC to the 
RCMP and Armed Forces. 
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There is feminization of  poverty following 
divorce with single mothers relying on inad-
equate or under-enforced support payments 
and these single mothers are increasingly rely-
ing on to food banks to feed their children.  
Canadian women still face discriminatory 
practices with respect to housing and employ-
ment practices. 

The cases examined in this study do illus-
trate good strides towards gender neutrality, 
but the living reality of  most women’s lives 
remains largely unchanged in practice. 

That is not to say that there are some 
promising signs for the future, with Canada’s 
new government appointing a gender-bal-

anced cabinet and the United States poised to 
elect the first female president. 

We have certainly come a long way since 
1928 but we are by no means there yet. 
In conclusion, I echo the vision of  Agnes 
McPhail, the first woman Member of  Parlia-
ment in Canada who stated “I do not want to 
be the angel of  any home; I want for myself  
what I want for other women, absolute equal-
ity. After that is secured then men and woman 
can take turns at being angels.” 

 Deborah A. Miller
Feminist & 

Family Law Lawyer
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Story 1
Women Fight to be Considered  
“Persons” Under the Law

What if  someone in authority de-
cided that you were not a person? 
You would not be able to vote, 

run for political office, own property or 
testify in court. Today, we do not think there 
is any difference between the words “human 
beings” and “persons.” But in Canada, as in 
many countries around the world, women 
have had to argue cases in court to be consid-
ered persons under the law. One of  the most 
famous Canadian cases turned on the mean-
ing of  that one word: “person.” It has even 
become known as “The Persons Case.”1

From 1916 to 1922, the federal and provin-
cial governments passed laws giving women 
the right to vote and to sit as members of  leg-
islatures. 2 But only men sat in Canada’s Sen-
ate, the house of  government that reviewed 
laws passed by the House of  Commons.

In 1928, five women from Alberta (now 
known as the “Famous Five”) brought a case 
to the Supreme Court of  Canada to chal-
lenge this inequality. Nellie McClung, Louise 
McKinney and Irene Parlby were members 
of  Alberta’s Legislative Assembly, Henriet-
ta Muir Edwards was a Vice-President for 
Alberta for the National Council of  Women 
and Emily Murphy was a police magistrate for 
the province.

Canada’s founding law, the British North 
America Act 1867, set out qualifications for 

people to be senators. Section 23 said that 
senators must be subjects of  the Queen, at 
least 30 years of  age, hold property worth 
$4,000, and live in the province they would 
represent in the Senate. In describing these 
qualifications, the section used the word “he” 
repeatedly, and seemed to assume that only 
men would be qualified to be senators.

But the next section of  the Act, section 
24, used different language. It said that the 
Governor General would, from time to time, 
ask qualified “persons” to become members 
of  the Senate.

On August 29, 1927, the five women asked 
the Supreme Court of  Canada to answer one 
important question: does the word “persons” 
in s. 24 include female persons? 

Can you believe that all five Supreme Court 
of  Canada judges held that the word “per-
sons” did not include women? The judges 
said that throughout English history, women 
had been excluded by custom and judicial 
decisions from being elected into government 
or sitting as judges. Because of  this historic 
“disability at common law,” women were not 
seen as capable of  holding public office. Not 
only that, the judges also thought the wording 
of  the Act was clear: “persons” included only 
men. The judges refused to look further.

However, this did not deter the five wom-
en, and they quickly appealed the case to the 



6

Judicial Committee of  the Privy Council in 
London, England, Canada’s highest court at 
the time. The court’s ruling made history.

Lord Sankey, speaking for all five judges, 
reversed the Supreme Court of  Canada’s 
ruling, and held that women were “persons” 
under s. 24 of  the Canadian constitution, and 
could be appointed to the Senate.

Lord Sankey used common sense: the word 
“persons” always includes members of  both 

sexes, he reasoned. This is the starting point. 
He said, “to those who ask why the word 
should include females the obvious answer is 
why should it not?”3 If  it was the law’s inten-
tion to limit Senate candidates to men, Lord 
Sankey asked, why was “being a male person” 
not included in the list of  qualifications for 
being a senator in s. 23?

Lord Sankey thought that the Supreme 
Court of  Canada’s focus on history was too 

Lord Sankey used common sense: the word 
“persons” always includes members of  both sexes, 
he reasoned. This is the starting point. He said:  
“to those who ask why the word should include  
females the obvious answer is why should it not?”
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limiting. The British North America Act, he 
said, was not like any other law. It was Can-
ada’s constitution, formed to ensure peace, 
order and good government, which “planted 
in Canada a living tree capable of  growth and 
expansion within its natural limits.”4 While it 
was rooted in the traditions and values of  the 
country, it should change, grow and adapt as 
the country did.

Since the Persons Case, judges and human 
rights tribunals have held that important laws 
which prohibit discrimination on ground 

of  gender, like the Canadian Charter of  Rights 
and Freedoms and provincial human rights law 
should be given a similar “large and liberal 
interpretation.”5

The Persons Case was a bright light in a 
large number of  decisions that denied women 
the right to participate in politics in Canada, 
the United States and England.6 It was an im-
portant milestone. But it was only the begin-
ning of  the struggle for women’s legal, social 
and political equality in Canada.
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Story 2
A Major Victory in  
Equal Pay for Women

When they were allowed to work 
outside the home, women histor-
ically were almost always paid less 

than men. Women were mostly employed as 
seamstresses, factory workers, and teachers, 
or in other jobs that were traditionally low 
paid. When they were hired for jobs similar to 
those of  men, women were still paid less than 
the male workers.

Women’s battle for equal pay began in 
the nineteenth century, and continues to 
this day. After World War II, in response to 
labour strikes, the federal government and the 
provincial legislatures began to take equal pay 
seriously. Canada signed on to international 
human rights treaties upholding the right of  
equal pay for work of  equal value. That basic 
principle was incorporated in labour and hu-
man rights laws across the country.

However, implementation of  these laws has 
been far from satisfactory.7 In this case, you 
will see how first the Human Rights Commis-
sion, and finally the Supreme Court of  Canada 
upheld the right of  Canada Post’s female em-
ployees to equal pay for work of  equal value.

The Clerical and Regulatory group at Can-
ada Post mainly consisted of  female workers. 
It included benefit clerks, accounts payable 
clerks and frontline contact centre workers. 
They were paid less than the letter carriers, 
mail handlers and sorters, most of  whom 

were male. It was natural for the female work-
ers to feel that Canada Post was not paying 
them equally. They took their complaint to 
their union, the Public Service Alliance of  
Canada (PSAC). PSAC filed a complaint with 
the Canadian Human Rights Commission 
in September 1983. In October 1985, the 
Commission started its investigation. Canada 
Post refused to cooperate; in 1988 the Com-
mission threatened to sue Canada Post unless 
it gave them the information necessary for 
the investigation. The Commission submit-
ted its report to the Canadian Human Rights 
Tribunal in 1992. The Tribunal took from 
1993 to 2003 to hear all the evidence. There 
were 415 days of  hearings and 46,000 pages 
of  testimony. Finally, on October 7, 2005, the 
Tribunal issued a 279-page decision uphold-
ing the union’s pay equity complaint.

The matter did not end here, and was 
appealed to the higher levels of  courts. Ulti-
mately, it was appealed to the Supreme Court 
of  Canada, which is the country’s highest 
court of  appeal.

On November 17, 2011, the Supreme 
Court upheld the original decision of  the Hu-
man Rights Tribunal and decided that Canada 
Post paid unequal salary to female workers. 
Chief  Justice Beverly McLaughlin released the 
decision directly from the bench on behalf  of  
the judges, who were all in agreement.
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The Supreme Court agreed8 that histori-
cally, women in “female” jobs were paid less 
than men for work of  equal value. Clerical 
work has always been seen as “women’s 
work,” and women made up 80% of  the 
clerical group at Canada Post. Canada Post 
followed the historical pattern of  undervalu-
ing the kind of  work done by women.9

It is one thing to have a court decision; 
it is another to enforce it. The Tribunal had 
ordered Canada Post and PSAC to agree on a 
way to calculate the actual wage gap between 
female and male groups of  workers. This 
order also was upheld by the Supreme Court. 
But the process was full of  problems, and 
Canada Post did not cooperate. The Canadi-
an Human Rights Commission had to go to 
the Federal Court of  Canada to enforce the 
order. The cheques to 2,300 employees to 
remedy past wage imbalances only began to 
be sent out on August 1, 2013. You can see 
that it took about 30 years for those women 
workers to finally get that money.

This case was a big victory for women 
doing clerical and contact centre jobs at 
Canada Post. And in a larger sense it was a 
victory for all women in the Canadian work-
force. It recognized that certain types of  jobs 
are devalued because women do them, and 
showed how even a huge, federal government 
employer was held to its responsibilities under 
the law.

Can you think of  other jobs that are seen 
as having less value because they are assumed 
to be “women’s work”? Childcare workers or 

cleaning service workers might come to mind. 
So might retail clerks and bank tellers. This 
case dealt with an unfair situation for clerical 
workers, but it wasn’t the last word on pay 
inequality.

Despite our 30-year commitment to inter-
national human rights treaties ensuring wom-
en receive equal pay for work of  equal value, 
Canada still has the fifth highest gender wage 
gap among the 22 countries in the OECD 
(Organization for Economic Co-operation 
and Development).

Only Ontario, Quebec and the federal gov-
ernment have pay equity laws that apply to 
both government and private employers. In 
Manitoba, New Brunswick, Nova Scotia and 
Prince Edward Island, there are pay equity 
laws that apply to some government employ-
ers. In B.C., Alberta, Newfoundland, Nunavut 
and Saskatchewan, there are no specific pay 
equity laws at all. In these provinces, cases 
of  this type are brought to the human rights 
commissions as complaints of  sex discrimi-
nation.

Large-scale equal pay cases are complicated 
and technical because they involve comparing 
types of  jobs. Sometimes these cases do not 
succeed for lack of  sufficient facts, evidence 
and resources. While there have been great 
strides in making workplaces fairer to wom-
en, equal pay for work of  equal value is still a 
work in progress.10
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Story 3
Equal Pay for Work of Equal  
Value – An Everyday Example

The day-to-day work of  average people 
offers examples of  how gender-equal-
ity issues play out in everyday life, and 

shows the kinds of  damages that courts and 
tribunals award. In the following case11 from 
2003, a woman on Prince Edward Island argued 
that she was discriminated against on the basis 
of  sex, and that she was paid less than the man 
who had done the job before she was hired.

Lorna DeWare had always wanted to be a 
police officer. She had been an auxiliary con-
stable (a trained volunteer position). She grad-
uated from the Police Sciences Program at the 
Atlantic Police Academy in 1999, and worked 
as a summer relief  constable with the Town of  
Borden-Carleton. She then volunteered with 
the Kensington Police Service for a couple of  
months before being hired by the Town of  
Kensington as a part-time or casual officer.

That spring she applied to the Town of  
Kensington for a full-time constable job. She 
was interviewed by a panel along with four 
other applicants. She did not get the full-time 
job, which was given to someone with a lot 
more experience. She did not argue with this.

She did not get the summer constable 
position either. This time, however, she was 
slightly more experienced than the man who 
was hired, and brought additional skills to 
the position (for example, being bilingual), as 
well as almost a year of  experience working 

in Kensington. She found work as a part-time 
police officer in another town, but felt that 
Kensington had been unfair.

DeWare brought a complaint to the Prince 
Edward Island Human Rights Commission. 
She said that the Town of  Kensington dis-
criminated against her because of  her sex 
by failing to hire her as a summer constable 
when she was qualified for the job, and by 
hiring a male constable who was no better 
qualified than she. She also claimed that she 
had been paid a different rate of  pay as a ca-
sual constable than a male officer. When she 
was hired for that position, she was paid $8/
hour, even though she was doing the same 
job that a man had been paid $10/hour for.

A panel appointed by the Human Rights 
Commission looked at the following in re-
gards to the sex discrimination complaint:
• DeWare was not given an official police 

uniform. The police chief  said uniforms 
were too expensive. But on his first shift, 
Constable Trevor Birt (who was hired in-
stead of  DeWare) was given a Kensington 
Police uniform.

• The constable who held the casual position 
before DeWare moved directly from that 
job into the full-time summer job, without 
the need to compete with other candidates.

• The police chief  said to a town councilor that 
“Kensington was not ready for a female.” 
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• Other officers said DeWare shouldn’t pa-
trol alone at night because she was a small 
woman.
All these factors led the panel to decide 

that DeWare had been discriminated against 
by reason of  her sex. The panel awarded 
DeWare an apology, a letter of  recommen-
dation, $2,000 for the Town’s breach of  the 
equal pay sections of  the Labour Act,12 and 
$4,000 for “hurt and humiliation.”

The human rights panel also found that the 
Town of  Kensington breached the equal pay 
sections of  the Act. While there was no intent 
to pay a woman less, they said the Town had 
begun to value the work of  the position at 
$10/hour, and this should not have been 
lowered when DeWare was hired. There may 
be valid reasons for unequal pay. For example, 
a person may have worked at a job longer and 

had regular salary raises or received better 
performance reviews. However, where situ-
ations are very similar, unequal pay must be 
called into question. In this case, for example, 
DeWare did exactly the same work as the 
male constable whom she replaced.

In your own workplace, are you treated 
differently because you are a woman? Are 
you expected to do “women’s work,” such as 
cleaning or making coffee, in addition to your 
other duties, while male employees are not? 
Have you ever thought, “My job’s harder than 
his – why does he make more than I do?”

If  you are denied opportunities or promo-
tion because you are a woman, or if  you are 
paid less than the men at your workplace for 
doing a similar job, this is illegal under human 
rights laws.

There may be valid reasons for unequal 
pay.... However, where situations are 
very similar, unequal pay must be called 
into question. In this case, for example, 
DeWare did exactly the same work as 
the male constable whom she replaced.
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Story 4
Sexual Harassment  
of Women is Sex  
Discrimination Against Them

All people should feel safe where they 
work. Workplace safety isn’t only 
about employers making sure there 

are no physical dangers to their employees; it 
is also about creating a workplace where all 
employees are treated with respect and dignity.

In the 1960s and 1970s, as women began 
entering the workforce in large numbers, they 
fought for equal wages and job opportunities, 
but also for the elimination of  sexual ha-
rassment at work. Sexual harassment, where 
women are subjected to unwanted touching 
or comments about their bodies or about sex 
in general, went unpunished for many years. 
Provincial and federal human rights acts were 
passed during this time, but they did not spe-
cifically include sexual harassment.

Even when sexual harassment affected 
women’s health, or interfered with their ability 
to do their work, it was not taken seriously. 
They were told that they were overreacting, 
that they should feel complimented, or that 
this was simply the way the world worked. 
Women faced a choice: either endure this 
affront to their dignity, or quit their jobs.

In 1982, two waitresses from Winnipeg 
argued that this was unfair. Their legal case 
went all the way to the Supreme Court of  
Canada, and changed the law.13

Dianna Janzen and Tracy Govereau worked 
at Pharos Restaurant in Winnipeg. Both wom-
en were sexually harassed repeatedly by the 
cook, Tommy Grammas, who would grope 
the women when they were carrying plates, 
touch them sexually when they were washing 
dishes, force kisses on them, and comment 
on their appearance. Both women objected to 
the cook’s behavior.

He finally seemed to get the message that 
his actions were offensive to the two women. 
But even when he stopped making sexual ad-
vances, he made their work difficult. He was 
threatening and critical, and refused to make 
the food for the orders from the waitresses. 
Even though he was not an owner or manag-
er of  the restaurant, he told the women that 
he could fire them. The waitresses thought 
he was in a position of  power over them, and 
the manager went along with this.

Eleftherois Anastasiadis was the manager 
and also the president of  Platy Enterprises 
Ltd., the company that owned and operated 
Pharos and two other restaurants. He told 
Janzen that he couldn’t do anything, that she 
was overreacting, and even suggested that 
she was responsible for the cook’s behavior. 
He made no attempt to put an end to the 
harassment.
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Seeing no other option, Janzen quit her 
job. It took her a month to find another job. 
She also suffered physically and emotionally 
from the harassment. She gave evidence that 
she developed insomnia, began vomiting and 
had difficulty concentrating.

The other waitress, Govereau, also spoke 
to the manager. The sexual harassment 
stopped, but it was replaced by verbal abuse 
(including criticism and shouting) by both the 
cook and the manager. She was then fired. 
She also developed problems relaxing, sleep-
ing and concentrating, and took much longer 
than Janzen to find another job.

The two women filed a complaint with the 
Manitoba Human Rights Commission. Their 

complaint was against Platy Enterprises Ltd. 
(the owners of  the restaurant and their em-
ployer), saying that they had been victims of  
sex discrimination under the Manitoba Human 
Rights Act.

In 1985, the Manitoba Human Rights 
Tribunal decided that the cook and the 
restaurant owners were each fully “liable,” or 
responsible, for the harassment the waitresses 
suffered. It awarded Janzen $3,500 in dam-
ages and $480 for lost wages, and Govereau 
$3,000 in damages and $3,000 in lost wages.

The judgment was appealed to higher 
courts, and finally came for hearing before 
the Supreme Court of  Canada, which is the 
highest court in the country.

The Supreme Court said “when sexual harass-
ment occurs in the workplace, it is an abuse of  
both economic and sexual power… [it] attacks 
the dignity and self-respect of  the victim both as 
an employee and as a human being.”
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Chief  Justice Brian Dickson said that the 
company was clearly responsible for the 
harassment carried out by its employee at its 
workplace. The cook was given control over 
the running of  the restaurant, which includ-
ed food orders and work hours, and had a 
position of  power over the waitresses. It was 
the company’s responsibility to make sure 
that this power was not abused, and it did 
not do so. The Chief  Justice ordered that the 
damages awarded to the two complainants 
should be the amounts originally awarded by 
the human rights tribunal that had first heard 
the case.

The Supreme Court said “when sexual 
harassment occurs in the workplace, it is an 
abuse of  both economic and sexual power… 
[it] attacks the dignity and self-respect of  the 
victim both as an employee and as a human 
being.”14

This judgment made the following clear:
1. Sexual harassment is sex discrimination.
2. Women do not have to endure harass-

ment, and that it will be punished.
3. Sexual harassment is not limited to situa-

tions where women are hired, fired or not 
promoted because they object to sexual 

advances. It also includes cases where 
sexual demands are forced upon unwill-
ing employees or where employees must 
endure sexual groping, questions and 
comments.

4. Employers will be responsible for ha-
rassment carried out by employees in the 
workplace.

After this case, many provincial human 
rights laws were changed so that sexual 
harassment in the workplace was clearly 
covered under sex discrimination.15 Indeed, 
many employers have policies educating their 
employees against sexual harassment in the 
workplace.

Sexual harassment cases have pushed the 
boundaries of  the issue, too. It has been 
found that sexual harassment by a fellow em-
ployee can create a poisoned, intolerable work 
environment and can be seen as “construc-
tive dismissal” (meaning, that effectively the 
woman being harassed has been dismissed, 
and is owed damages).16 Employers can also 
be liable for sexual harassment of  female 
employees that occurs outside the workplace 
during work-related social events (such as 
holiday parties or barbecues).17
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Story 5
Sexual Harassment  
may be Purely Verbal

Since the Janzen case, many cases have 
been decided by human rights tribunals 
and the courts in Canada, broadening 

the definition of  harassment and protecting 
women’s rights to equality. In 1990, only two 
years after the Supreme Court of  Canada said 
that sexual harassment was sex discrimina-
tion, a human rights tribunal in Ontario heard 
another sexual harassment case. This case 
involved no physical harassment at all. The 
harassment was purely “verbal,” or spoken. 
Typically, sexual harassment cases concern 
a man who pesters a woman with unwanted 
sexual attention. In this case, however, the 
man constantly commented on the woman’s 
unattractiveness. This had the effect, over 
many years, of  eroding the woman’s self-con-
fidence.

Carol Shaw worked as a bookkeeper at 
Levac Supply, a small company in Kingston, 
Ontario, which sells industrial supplies to 
manufacturers. Roger Levac was the owner 
and “boss” of  the company. Shaw worked 
for 14 years in the same office with the office 
manager, Herb Robertson.

During that time Robertson harassed 
Shaw every single day in various ways. He 
whistled, made rude comments, said she “did 
everything wrong,” commented on her body, 
mimicked her, and said that women who 
have children should not work outside the 

home. Because Robertson’s behavior went 
unchecked, the harassment grew worse with 
each passing year.

Shaw tried to ignore this behavior, but it 
affected her deeply. Many days she left in 
tears. Every once in a while she would yell at 
Robertson to leave her alone, and once she 
threw a highlighter pen at him. While the 
harassment happened every day, it got so bad 
that she counted 36 incidents of  harassment 
in one working day in 1986. She told Levac, 
the owner of  the company, how bad things 
were, but he ignored her and did nothing 
about it.

Shaw felt trapped in her job because her 
family was financially dependent on her. Her 
health started to suffer. She began getting mi-
graine headaches. Finally, in her words, she’d 
“had all she could take.” She quit her job. But 
she also found the strength to stand up for 
herself  and fight back against the unfair be-
havior that had cost her a good job. She filed 
a complaint with the Ontario Human Rights 
Commission.18

Robertson’s surprising defense was that 
he treated everyone equally badly! He “joked 
and teased and poked fun” at everyone in 
the office, and therefore said that he did not 
discriminate against Shaw specifically because 
she was a woman. This was contradicted by 
other workers who said that he treated Shaw 
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differently and that there was no humor in 
how he treated her.

Unfortunately, being a bully is not illegal. 
But a bully’s behavior might be. So the tribu-
nal had to look at Robertson’s behavior and 
see whether it added up to sexual harassment 
which is illegal under human rights laws. They 
looked at the root of  his behavior.

The case brought up a new issue. Previ-
ous sexual harassment cases were quite clear 
examples of  men making sexually suggestive 
jokes, asking for sexual favors, and touching 
in sexual ways. Here, there was none of  that. 
The Tribunal decided on a broad interpreta-
tion of  sexual harassment. It was not neces-
sary, they said, for there to be physical con-
tact. Verbal harassment is enough if  it “has 
the effect of  creating an offensive working 
environment.”19

They found that some of  Robertson’s 
insulting comments were about Shaw’s ap-
pearance, and demeaned her in a sexual way. 
Just as a boss can sexually harass an employee 
by telling her she’s sexy, so too someone can 
harass a woman by saying that she is sexually 
unattractive or ugly. Both are, at root, about 
her being a woman and a sexual object, and 
attack “her dignity and self-respect both as 
an employee and as a human being.”20 Shaw 
made Robertson’s workplace toxic, eroding 
her self-esteem, and making her quit a job she 
had intended to stay in for many more years.

The harassment Shaw had endured passed 
the test of  being sexual harassment. The Tri-
bunal awarded her $5,000 for mental anguish, 
pain and suffering, and $43,273 for financial 
losses because she would have remained at 
the company for another few years had ha-
rassment not occurred.

This case is important because it shows 
how average women working at average jobs 
do not have to put up with sexually harassing 

behavior from bosses or co-workers in the 
workplace. Tribunals look at many factors in 
sexual harassment cases, such as: 
• Was the harassment verbal or was it phys-

ical as well? Courts and tribunals tend to 
see physical harassment (groping, touching 
or forced sex) as more serious than verbal 
harassment. But they appreciate that both 
leave psychological scars, and both poison 
the workplace.

• Was there aggressiveness in the harass-
ment? Did the victim ever feel fear?

• How long did the harassment go on? It is 
important to be specific about this. If  you 
experience sexual harassment, keep track 
of  when it started (day, month and year). 
Courts and tribunals do not expect you to 
document everything, but it will help your 
case and your “credibility,” (believability). 
It will also help you to remember events if  
you make a note of  them as they happen.

• How frequent was the harassment? One 
isolated incident can still be harassment. 
But usually harassment, like bullying, is a 
series of  events. If  there is a pattern of  
harassing behaviour or very frequent ha-
rassment, the court or tribunal will award 
more money to the victim. In the above 
case, Shaw made a note of  36 incidents of  
harassment happening in one day. You do 
not have to experience that frequency of  
harassment to make a claim, but the fact 
that she counted a specific number proba-
bly impressed the Human Rights Tribunal 
that her harassment was significant and 
measurable.

• What was the age of  the victim? A wom-
an of  any age can be harassed. But courts 
and tribunals tend to see young women as 
more vulnerable and defenseless, possibly 
because they may have limited experience 
of  men, fewer support networks, etc.
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• What was the psychological impact of  the 
harassment upon the victim? Basically, 
this just means how the harassment made 
you feel. Did it make you feel worthless? 
Did it take away any pleasure you had in 
your job? Did it make you feel depressed, 
incompetent, sad, frustrated, angry and/
or emotional? It is important to note that 
harassment can have effects far beyond the 
workplace. Courts and tribunals want to 
hear about that. Did it result in you being 
more irritable at home? Did it affect your 
relationship with your husband?

• How vulnerable was the victim? Take, for 
example, a woman who has just come out 

of  a depressive episode, or lost a child, or 
is a newly-arrived refugee to Canada. These 
women may tend to be more vulnerable to 
harassment. But aside from psychological 
vulnerability, many women are also finan-
cially vulnerable, and really need to retain 
their jobs.
The next case concerns a highly vulnerable 

woman who was subjected to the most severe 
kinds of  sexual harassment. It gives import-
ant lessons about how very seriously the 
courts and tribunals are treating this kind of  
sex discrimination.
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Story 6
Harassment and  
Control of Temporary  
Foreign Workers

It is important for everyone to know their 
rights. But it is especially important for 
people new to Canada, who may come 

from countries that are run very differently. 
Short-term workers from other countries, 
called temporary foreign workers, are espe-
cially vulnerable to abuse. They tend to be 
from countries with less opportunities. They 
may have limited education, and often have 
children and extended family in their home 
countries relying on them and the money they 
send back. They are completely dependent 
on their employer in Canada, who can threat-
en to send them back. They may not speak 
English well or at all, have few friends or 
community supports, and they often do not 
know their rights in Canada. The following 
case shows how terribly vulnerable temporary 
foreign workers can be. It also shows that 
they have rights to assert.

In 2007, O.P.T. (we use these letters to 
protect her privacy), a 30-year-old widow with 
two children back in Mexico, came to Canada 
as a temporary migrant worker under the fed-
eral government’s temporary foreign worker 
program. She came with her 22-year-old 
sister, M.P.T., and eight other Mexican wom-
en to work at Presteve, a fish processing plant 
in Wheatley, Ontario. When they arrived, 

the women were taken to a house owned 
by the company’s owner, and were assigned 
bedrooms. O.P.T. shared a bedroom with her 
sister and two other women.

The women were taken by the owner to 
open bank accounts. He took their passports, 
work permits and plane tickets, and made 
them sign a form saying he could keep these 
documents. O.P.T. could not read what was 
on the paper she was signing. This is not 
legal, and none of  the women had to sign 
that form, but they did not know their rights 
at this point. The owner also set house rules: 
guests were not allowed, and the doors were 
locked and the lights shut off  at 10 pm.

During their employment with Presteve, 
O.P.T. and M.P.T. were sexually assaulted and 
touched by the owner of  the company. They 
were subjected to a sexually poisoned work 
environment, and to sexual discrimination 
at their workplace. Some of  these things are 
crimes under Canada’s Criminal Code, and all 
of  them are illegal under the Ontario Human 
Rights Act.

O.P.T. felt she had to do what the owner 
wanted because he threatened that he would 
send her back to Mexico if  she refused. He 
became sexually aggressive, assaulted her, and 
on six occasions forced sex acts on her. He 
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tried to control her actions, and when she was 
in Mexico, he called her and told her he want-
ed to visit her and her children at their home.

M.P.T. had similar experiences. The owner 
touched her intimately, sexually propositioned 
her and tried to control her actions. In March 
2008, he told her that she could not go out 
for a coffee and threatened to send her back 
to Mexico if  she did. When she did not apol-
ogize to him for being disrespectful, he sent 
her back to Mexico the next month.

Aside from his criminal actions, the owner 
asserted power and control over both women 
and their lives, far beyond what is permissible 
for a boss or supervisor. Employers never 
have the right to tell employees what they can 
and cannot do when they are not at work.

The owner had clearly been doing this 
kind of  thing a long time, because 39 wom-
en, all temporary foreign workers, joined 
their union’s complaint to the Ontario Hu-
man Rights Commission in 2009. O.P.T. and 
M.P.T. were added as complainants in the 
case. Criminal charges were also laid against 
the owner for assault and sexual assault in a 
separate trial. O.P.T., M.P.T. and another wit-
ness testified with the assistance of  a Spanish 
interpreter.

The human rights complaint was against 
the owner of  the company and the com-
pany itself. This is usual with human rights 
complaints and with lawsuits, because the 
complainant has a better chance of  being 
compensated if  they name a person and 
his company. So if  the owner has no mon-
ey personally, it could then be found in his 
company.

The owner tried to get the human rights 
case thrown out because he said O.P.T. did 
not file her complaint within one year of  the 
last incident as required by the Human Rights 
Act. This is called a “limitation period,” a 

time limit for filing complaints. The Ontario 
Human Rights Tribunal excused this, because 
O.P.T. was never told about her employment 
and human rights.

The Tribunal found the owner and Prest-
eve Foods both responsible for sex discrim-
ination and sexual harassment under the 
Ontario Human Rights Code. They said the 
man’s conduct in this case was the worst the 
Tribunal had ever seen.

The Tribunal awarded the following:
1. Compensation for injury to dignity, 

feelings and self-respect
O.P.T was awarded $150,000 (which was 
the highest amount the Ontario Human 
Rights Tribunal had ever ordered), and 
M.P.T. was awarded $50,000. They were 
also awarded interest, O.P.T. in the amount 
of  $14,956.50 and M.P.T. in the amount of  
$4,658.33.

2. Public Interest Remedy
Presteve Foods Ltd. was ordered to pro-
vide anyone hired as a temporary foreign 
worker with human rights information 
and job training for a period of  three years 
from the date of  this decision. The training 
program had to be in the workers’ native 
language.
When human rights tribunals try to com-

pensate for “injury to dignity, feelings and 
self-respect” (language which is common to 
most human rights tribunals), they look at 
two main things: 
1. The seriousness of  the conduct: For 

example, being fired for discriminatory 
reasons usually affects dignity more than a 
hurtful comment made only once. Losing 
a long-term job because of  discrimination 
is more harmful than losing a new job. 
The more serious harassing behavior is, 
the greater the injury to dignity, feelings 
and self-respect.
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2. The effect of  the conduct on the com-
plainant: This looks at the complainant’s 
particular experience. Did she suffer hu-
miliation, hurt feelings, or loss of  dignity, 
confidence and self-respect? How vulnera-
ble was she? Did the discrimination affect 
her health? How often did the discrimina-
tion happen, and how long did it go on?

In these kinds of  cases, as in many cases 
involving sexual harassment and abuse, the 
harassment and abuse often occur in private. 
Abusers know how to make sure there are no 
witnesses.

So how is a court or a tribunal supposed 
to know who is telling the truth? The credi-
bility of  the people involved is very import-
ant. This legal word means how honest and 
believable a person is.

Being credible, and having a credible story, 
is different than merely being calm and col-
lected. Being nervous, emotional or even an-
gry in court is natural and understandable. It is 
an intimidating place and sometimes you have 
to talk about very private and upsetting things 
like abuse. Judges understand this, and will try 
to put you at ease. In this case, O.P.T. was very 

In these kinds of  cases, as in many 
cases involving sexual harassment 
and abuse, the harassment and 
abuse often occur in private. Abusers 
know how to make sure there are 
no witnesses. So how is a court or a 
tribunal supposed to know who is 
telling the truth? The credibility of  
the people involved is very important. 
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emotional in court, but the judge said that was 
understandable given all that she had suffered. 
Being nervous or emotional will not matter if  
you are telling the truth. Lying to get someone 
in trouble, covering up facts, or changing your 
story will affect your credibility.

Courts look at credibility from the perspec-
tive of  a “reasonable person.” They ask, is 
this story one which a practical and informed 
person would recognize as reasonable in that 
place and in those conditions? For example, 
a woman grabbed in a sexual way by her boss 
might slap his hand away. This is a completely 
reasonable thing for a woman to do when 
she is being touched against her will. If  that 
is what happened, she should not be afraid 
to say so in court. That reasonable response 
(the slap) shows that she did not want to be 
touched by the boss. It also shows that he 
knew that she did not want to be touched. 
You must tell the truth in these matters, even 
if  you feel you did not act perfectly at the 
time. The courts do not ask for perfection.

Courts and human rights tribunals look at 
credibility over the course of  people’s “testi-
mony.” Testimony simply means telling your 
story, and answering questions about it in 
court. In O.P.T.’s case, the court considered 
things most courts will look at when assessing 
credibility, such as: 
• Is the person’s story consistent, especial-

ly when questions are asked about it by 
lawyers for the other side (This is called 
“cross-examination.”) Do they keep telling 
the same story, or does it change? Your 
story should be told exactly as you remem-
ber it.

• If  there are inconsistencies in the story, are 
they significant? Nobody will remember 
every detail of  events that happened weeks, 
months or years ago. The courts do not 

expect you to. Minor details, such as the 
day of  the week or the colour of  a shirt, 
are not as important as whether your story 
is consistent overall.

• Has the person given specific details? It is 
important to remember and write down as 
much as you can about the incident. When 
did it happen? Where? What were you do-
ing? Were other people around? In O.P.T., 
the judge found the woman’s story of  one 
episode very believable. She said that her 
boss grabbed her from behind while she 
was bending over taking her boots off  and 
she almost lost her balance. The details 
convinced the judge that she was remem-
bering an event that happened rather than 
making things up.

• Do other people confirm the person’s sto-
ry or parts of  it? In this case, when O.P.T. 
returned to the house after the owner had 
forced himself  on her, she was crying and 
upset. The other women in the house were 
witnesses to this.

• Even if  other people do not confirm the 
story, is it understandable? For example, 
a religious woman touched inappropriate-
ly by a family friend may be so ashamed 
or confused that she does not tell anyone 
right away. If  she finally does bring a case, 
the court will see that there were under-
standable reasons for her failing to act 
immediately.

• Does the person behave in a natural 
way while telling their story? O.P.T. was 
reluctant to talk about the abuse she had 
suffered. She was emotional, disgusted 
and upset about what had happened to 
her. These are completely natural reactions 
from a woman who had been abused, and 
the court said so.
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Story 7
Government Held  
Liable for Sexual  
Harassment by Its Officer

Women were only accepted into the 
Royal Canadian Mounted Police 
(RCMP) in 1974. Policing was 

clearly seen as a man’s job for much of  Can-
ada’s history. The RCMP has made efforts to 
encourage women officers, but has also had 
serious problems making women feel they 
belong. Recently, the force has struggled with 
harassment complaints by women officers.

In the next case, a woman RCMP had 
a boss who constantly criticized her work, 
made her feel like she contributed less be-
cause she was pregnant, and humiliated her in 
front of  her co-workers. This toxic workplace 
led to a lot of  stress and long-term health 
effects like depression and anxiety, but the 
woman found a way to assert her rights by 
suing in the courts.21

Nancy Sulz joined the RCMP in 1988. She 
worked in Merritt, B.C., received excellent 
evaluations, and looked forward to a long 
career as a police officer. She became part 
of  the close-knit RCMP community and 
socialized with other members of  the force. 
That changed in the early part of  1994, when 
Smith became her supervisor.

It was during Sulz’s second pregnancy that 
problems began. There were a number of  
incidents. On one occasion, her supervisor 
rudely refused to give her some direction 

on new work. On another, one of  Smith’s 
sergeants told her she’d done something 
“stupid” and would have to work three times 
as hard as anyone else to regain his trust. All 
these negative remarks were made in front of  
other staff. Her son was born mid-December, 
and she took six months’ maternity leave.

When she asked to talk to her supervisor 
about filling in the proper forms to transfer 
from medical leave to maternity leave, he was 
rude to her again. He involved other staff  in 
humiliating her, and suggested that she was 
deliberately using her pregnancy for time off  
work. Other staff  told her the supervisor didn’t 
like her and thought she was not up to the job.

Sulz became convinced that she was losing 
the trust of  her fellow officers. Her physical 
and mental health deteriorated; she lost 20 
pounds, was unable to sleep, was constantly 
on the verge of  tears and became terrified to 
go to work. Her family doctor told her to go 
on sick leave.

Sulz contacted her supervisor’s supervisor 
with a detailed, written description of  these 
events. He spoke with the men involved and 
said he had resolved things. He was wrong. 
Smith was furious, and began to ignore and 
avoid her. Her relationship with her fellow 
workers got worse, and her workplace became 
tense and toxic.
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During this time, there were other con-
flicts. Sulz was ordered, against her will, 
to conduct what proved to be an unlawful 
search of  a home, and she had to go through 
stressful questioning at that case’s trial. Her 
supervisor also stopped a sexual assault inves-
tigation that Sulz had started with respect to 
two children. During their discussion of  the 
case, he told Sulz to “think like a cop and not 
like a mother.”

On February 4, 1996, Sulz was diagnosed 
as having a major depressive disorder. She 
weighed only 100 lbs, was not sleeping prop-
erly, and had difficulty remembering things. 
The doctor told Sulz to take sick leave and 
telephoned her supervisor. Her supervisor 
angrily asked for details of  her medical condi-
tion. He said that she had tricked the doctor, 
questioned the doctor’s ability to do his job, 
and told him that Sulz might have a drug-de-
pendency problem.

In late 1997, the RCMP conducted a 
formal investigation into Smith’s behavior 
toward Sulz. Sulz was told that even though 
her complaint of  harassment was valid, be-
cause Smith had retired from the RCMP that 
spring, he would not be disciplined.

Sulz applied for a medical discharge from 
the RCMP, and sued her supervisor and the 
provincial and federal governments.22 She 
brought an action against Smith in “tort” 
(which is personal injury law) and for “breach 
of  contract” (which is the law covering 
agreements between two parties), saying that 
he had harassed her to the point that she had 
to seek a medical discharge. She also sued the 
provincial and federal governments saying 
they were responsible for the actions of  the 
supervisors, and they did nothing to help her.

The Supreme Court of  British Columbia 
thought Sulz was right. She had proved that 
her supervisor should have known his actions 

were going to cause mental suffering, but 
continued to act in the same, damaging way. 
He had a duty to make sure that she worked 
in a harassment-free environment, and he 
failed in that duty. This failure helped to cause 
Sulz’s depression, and led her to leave the 
RCMP. While the supervisor was protected 
from liability by a section of  the RCMP Act, 
the provincial government was found respon-
sible for the supervisor’s actions because it 
was in a position of  control and authority 
over him.

The court awarded Sulz a huge amount of  
money – almost a million dollars! The pro-
vincial government had to pay Sulz general 
damages of  $125,000 (for “lasting injury”), 
compensation for past wage loss of  $225,000, 
and compensation for future income loss of  
$600,000. This award showed that she was 
unable to work in her chosen career for the 
future.

The government was unhappy with this 
decision, and took it to the Court of  Appeal. 
The Court of  Appeal dismissed the appeal, 
saying that the lower court had decided the 
case properly.

If  you feel you have been harassed or 
discriminated against at work, should you file 
a human rights complaint with the provincial 
human rights commission or sue the harasser 
in the courts? You do have to make a choice, 
because you can’t do both at the same time. 
You should get information and advice. The 
Alberta Human Rights Commission has a 
Confidential Inquiry Line (780-427-7661), or 
you could talk to legal aid or a private lawyer. 
Most other provinces and territories have 
similar services.

Which way you choose to go may depend 
on several factors:
• Where you work. Some employers (such 

as teachers and nurses) have ways of  set-
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tling disputes through their unions. These 
may have to be explored first.

• The basis of  your complaint. In the Sulz 
case, the facts proved sexual harassment, 
but also negligence in the law of  tort and 
breach of  contract. Not all discrimination 
will support these other claims.

• Your resources, both financial and 
emotional. Suing privately in court is more 
expensive and will generally take a longer 

time to come to trial. Sulz’s case took 12 
years. Human rights commissions try to 
resolve complaints more quickly, using 
“conciliation” (where the parties try to 
work out the problems together).

• When the discriminatory event or inci-
dent happened. In Alberta, you must file 
a complaint with the Human Rights Com-
mission within one year of  the date of  the 
discrimination. In private suits, you must 

[Sultz] had proved that her supervisor should have known his actions were going to 
cause mental suffering, but continued to act in the same, damaging way. He had a 
duty to make sure that she worked in a harassment-free environment, and he failed 
in that duty.... the provincial government was found responsible for the supervisor’s 

actions because it was in a position of  control and authority over him.
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sue within two years from the time of  the 
harassment or injury. (Under certain laws 
and circumstances, you may have up to 
ten years to bring a claim.) An exception is 
sexual assault: there is no limitation period 
within which sexual assault victims must 
bring a claim.

• What you want to achieve. Both human 
rights commissions and the courts will try 
to put you back in the position you would 
have been in had the discrimination not 
happened. There is a list of  things they 

can order, both financial and non-finan-
cial, including an apology or money for 
lost wages or injury to dignity or self-re-
spect. These remedies have to be based 
on the losses you have suffered. Only 
courts can order “punitive damages,” 
which are amounts of  money that pun-
ish the person who has done the wrong. 
These are rare, and reserved for very 
shocking and serious behavior. In the Sulz 
case, for example, the court decided not 
to apply punitive damages.
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Story 8
Canadian National  
Railways Ordered to End  
Discrimination against Women 

Historically, some of  the only jobs 
available for women were teach-
ing children and doing domestic, 

secretarial or clerical work. Women proved 
they could do “men’s jobs” in World War II 
by working in factories, shipyards and am-
munitions plants. But after the war, their job 
prospects were limited, especially if  they got 
married. Even into the 1970s, after women 
gained more opportunities in education and 
employment, many professions were still 
dominated by men. But with the passage of  
provincial and federal human rights laws, 
women began to challenge this situation.

These laws say that employers cannot dis-
criminate against employees on the basis of  
sex. But what happens when a huge, national 
employer discriminates not against one wom-
an but against women as a group over many 
years? This kind of  long-term discrimination 
against a whole class of  people is called “sys-
temic discrimination,” which means that for 
many years, it has been an accepted way the 
company operates and does business.

It is extremely difficult for one person to 
challenge systemic discrimination, no matter 
how unfair it is. It is more often challenged by 
unions or by “class actions,” where a group 
of  people who have been discriminated 

against come together to sue the employer. 
The Supreme Court of  Canada looked at this 
issue in 1987 in a famous case against the 
Canadian National Railway (CNR), and the 
treatment of  women in its workplace.23

Action Travail des Femmes (“Action for 
Working Women” or ATF) was a public inter-
est group formed to promote women’s equal-
ity. In 1981, it brought a case to the Canadian 
Human Rights Commission, saying that the 
CNR was guilty of  discrimination in the way 
it recruited, hired and promoted women.

Action Travail des Femmes said CN 
denied employment opportunities to wom-
en in certain unskilled blue-collar positions 
(physical and service work, rather than office 
work), which was against the Canadian 
Human Rights Code. The ATF argued that 
that the company practiced systemic discrim-
ination against women as a group, and had 
developed a workplace culture that excluded 
women.

The Canadian Human Rights Tribunal re-
ceived testimony (formal statements) from 50 
witnesses during 30 days of  hearings. Even-
tually, it released a decision of  175 pages. It 
found that CNR’s bosses had no commit-
ment to equality for women. These attitudes 
had trickled down through the company and 
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influenced the managers and supervisors, 
affecting the way they hired workers. Women 
made up only 4% of  the CNR work force 
and less than 0.5% of  the senior management 
jobs, far below the national averages at the 
time. Most women who applied to CNR be-
came secretaries, and were strongly discour-
aged from applying for traditional men’s jobs. 
Men who began as clerks had more opportu-
nities to begin as clerks, but be promoted to 
middle management.

The Canadian Human Rights Tribunal also 
found that CNR’s managers and male workers 
had many negative attitudes and beliefs about 
women in their workplace. They did not 
think women were tough or strong enough 
to handle physical work. They thought they 
would distract the men from their jobs, and 
they believed that women would choose their 
families over their careers. Women were very 
clearly unwelcome.

The Canadian Human Rights Tribunal set 
about changing the systemic discrimination 
in CNR’s workplace by imposing a “special 
employment program.” Such programs are 
sometimes called “affirmative action pro-
grams” or “employment equity programs.” 
They try to increase the numbers of  women 
in a workplace within specific time frames 
and targets, and improve opportunities for 
women.

The program imposed by the Human 
Rights Tribunal made CNR increase the num-
ber of  female employees in non-traditional 
jobs. In a rail company, this meant women 
operating rail line switches, driving trains, 
operating signals, etc. The target was for 13% 
of  the workforce to be women – the national 
average. Until that goal was achieved, CNR 
was to hire at least one woman for every four 
non-traditional positions filled in the future. 
The program also included:

• changes to job requirements. (For example, 
CNR had to get rid of  physical tests for 
women that were not required for men, 
and not related to the job.)

• putting into effect effective sexual harass-
ment policies.

• instructing interviewers to treat all appli-
cants without discrimination

• making it known publicly that CN was 
actively recruiting women.
CNR strongly objected to this program be-

ing forced on them by the Canadian Human 
Rights Tribunal. Appeals were made to higher 
levels of  courts, and finally in 1987, to the 
Supreme Court of  Canada.

The Supreme Court of  Canada said that the 
affirmative action program imposed on CNR 
was within the power of  the Canadian Human 
Rights Tribunal. The purpose of  affirmative 
action program was to combat systemic dis-
crimination and “look to the past patterns of  
discrimination and destroy those patterns.”24 

The court said this kind of  affirmative 
action program works in three ways:
1. It makes further discrimination pointless. 

So, for example, a supervisor who does 
not want women in his unit can no longer 
control the hiring process and hire only 
men.

2. It lets women prove they can do the job. 
Affirmative action programs change atti-
tudes and stereotypes. If  women are seen 
to be doing the jobs of  CNR brakemen, 
heavy cleaners or signalers, it is less likely 
these will be seen as jobs that only men 
can do.

3. It helps to create a “critical mass” of  
women in the workplace. This means 
that many more women are present, so 
other women will be more comfortable 
applying for jobs. In this way, the system 
gradually corrects the gender imbalance.
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Attitudes in CNR’s workplace did not 
change overnight because of  this ruling. 
There was anger at jobs being “taken away” 
from men and “given” to women. Women 
who were hired faced a very hostile work-
place – male workers harassed them, deliber-
ately made their work difficult, and punished 
them for daring to enter into male-dominated 
professions.

But over time, affirmative action programs 
have changed CNR’s workplace and those 

of  many other companies and professions as 
well. They have opened doors for women’s 
full participation in the workforce. It is no 
longer surprising to find that your surgeon, 
lawyer, bus driver or dentist is a woman.

And more importantly, in this case the 
highest court in Canada showed its approval 
of  affirmative action to make sure that not 
just one woman, but all women, get a fair 
chance in employment.
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Story 9
Pregnancy is Included  
in Discrimination on the Basis of Sex

Historically in Canada, an employed 
woman often lost her job if  she 
got pregnant. Or if  her employer 

was willing to retain her, her pregnancy and 
everything related to it were her own con-
cern. There was no concept of  paid mater-
nity leave. Women were freely discriminated 
against on the basis of  pregnancy when they 
were hired, fired or promoted. Since the 
1920s, women have fought for rights around 
pregnancy and maternity leave. It has been 
uniquely a women’s issue since women began 
to find employment outside the home.

Gradually, things began to change. In 1979, 
the United Nations General Assembly passed 
The Convention on the Elimination of  All Forms 
of  Discrimination against Women (CEDAW), 
which sets out a women’s bill of  rights. It was 
adopted in Canada in 1981. Article 11 guar-
antees women the right to work, equal pay for 
equal work, the right to paid leave and to paid 
maternity leave. It also prohibits firing some-
one because she is pregnant.

In Canada, discrimination against a woman 
because she is pregnant is now forbidden by 
federal and provincial human rights laws. But 
pregnancy discrimination (and such related 
issues as maternity leave and breastfeeding) 
is still a very common basis for human rights 
complaints.

A woman can experience pregnancy dis-

crimination either directly or indirectly. Direct 
discrimination is obvious: an interviewer says 
“we don’t hire pregnant women” or a super-
visor says “you just can’t do the job because 
you’re pregnant.” Indirect discrimination is 
more subtle. There may be a rule that seems 
non-discriminatory but only affects pregnant 
women, such as a rule requiring all employees 
to wear a company uniform.

Employers have a legal obligation to ac-
commodate pregnancy-related needs until the 
point of  “undue hardship.” Undue hardship 
means making an adjustment that is unrea-
sonably difficult for an employer to meet. For 
example, a small, family-owned grocery store 
would not have to pay to raise every shelf  in 
the store because a pregnant employee can 
no longer bend over to stock the bottom 
shelves. This would be very costly. But they 
would have to make changes such as having 
another employee stock those shelves while 
the pregnant employee is given other tasks. 
Undue hardship considers factors such as 
health, safety and cost. The pregnant employ-
ee, the employer, and possibly a union, must 
work together to find reasonable and practical 
solutions.

In Canada’s courts, pregnancy discrimina-
tion was not always recognized as discrimi-
nation on the basis of  sex. It is unbelievable, 
but in 1979, the Supreme Court of  Canada 
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said that an insurance plan that excluded 
pregnant women did not discriminate against 
them because they were women, but because 
they were pregnant!25 Who but women can be 
pregnant?

In a hard-fought case brought by several 
pregnant women in 1989, the Supreme Court 
of  Canada overturned that ridiculous deci-
sion, and said clearly that pregnancy discrimi-
nation is sex discrimination. This case, Brooks 
v. Canada Safeway Ltd.,26 set the standard for all 
pregnancy discrimination cases to come.

The grocery store Safeway had a group 
insurance plan that gave weekly benefits for 
loss of  pay due to accident or sickness. The 
plan covered pregnant employees, but only to 
a certain point. They were excluded from the 
plan for a 17-week period: ten weeks before 
their due date up until the sixth week after 
they gave birth. During that period, pregnant 
women, even if  they suffered from an illness 
totally unrelated to pregnancy, were not cov-
ered under the plan.

The women who brought the case worked 
for Safeway and all became pregnant in 1982. 
They were denied weekly benefits under the 
plan during those 17 weeks. Instead they 
received smaller pregnancy benefits under the 
Unemployment Insurance Act, 1971. They filed a 
group complaint with the Manitoba Human 
Rights Commission, saying that such different 
treatment on the basis of  pregnancy was sex 
discrimination on Safeway’s part.

The Human Rights Tribunal dismissed 
their claim. The women appealed to higher 
courts, and finally to the highest court in the 
country, the Supreme Court of  Canada.

The Supreme Court of  Canada agreed with 
the women, saying that pregnancy discrimi-
nation is sex discrimination. The Court said 
that while pregnancy is not a sickness or 
accident, it is a valid health-related reason for 

taking time off  work. Safeway’s plan singled 
out pregnant employees, and gave them less 
coverage.

The Court took a common sense approach 
to the issues. Society as a whole benefits from 
women bearing children, it said. It is a com-
mon good for any country. The Court said 
further that women should not face disadvan-
tages because they happen to be the ones to 
bear children; it would be “unfair to impose 
all the costs of  pregnancy upon one half  of  
the population.”27

When it overruled the case from 1979, the 
Court said that the law should evolve as soci-
ety evolves. More and more women are in the 
workforce, trying to balance their roles as em-
ployees, child-bearers and mothers. After this 
case, the courts and human rights tribunals 
began deciding more pregnancy-discrimina-
tion cases. Now, it is unlawful to discriminate 
against a woman for both pregnancy-related 
“conditions” and “circumstances.”

Pregnancy-related conditions include: 
• fertility treatments or family planning 
• medical or health conditions or complica-

tions affected by pregnancy or childbirth 
(e.g., diabetes, high blood pressure, etc.)

• miscarriage, stillbirth or abortion
• Pregnancy-related circumstances include: 
• planning or attempting to become pregnant 
• childbirth 
• reasonable recovery time after childbirth, 

miscarriage, stillbirth or abortion
• pregnancy as a surrogate mother
• placing a newborn baby for adoption 
• post-pregnancy maternity leave 
• breastfeeding

The Canadian Human Rights Commis-
sion has developed a list of  creative “best 
practices” to help employers support and 
accommodate pregnant employees. Tempo-
rary solutions can include flex time, changing 
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shifts, job-sharing, part-time work, modified 
uniforms, special parking or lighter, safer or 
different duties.

Take the example of  a pregnant woman 
who is a technician in a scientific lab. The 
work might involve exposure to chemicals 
harmful to the unborn child. The woman 
must raise these concerns with her employer. 
She must be accommodated, to ensure that 
she minimizes the risks to her pregnancy. So, 
for example, if  a pregnant woman is experi-
encing swelling in her legs and her job is to 
stand at a counter and serve customers, a rea-
sonable accommodation might be to provide 

her with a stool to sit on. Or it might mean 
that she can do office work, rather than work 
the counter while she is having difficulties 
relating to her pregnancy.

All of  this shows that you should nev-
er be made to feel that your pregnancy is a 
hassle or a burden for your employer or your 
co-workers. You have value as an employee 
and as a member of  society. Pregnancy is a 
temporary condition in your working life, and 
you have the right not only to be free of  dis-
crimination, but to be supported and accom-
modated by your employer.
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Story 10
Workplaces May not  
Devalue Pregnant Women

The Supreme Court of  Canada’s deci-
sion in Brooks is still law. But pregnan-
cy discrimination still goes on today, 

and human rights commissions continue to 
receive complaints.

In a workplace when interviewers, supervi-
sors and bosses ask a woman questions about 
pregnancy, this might be discriminatory. So, 
too, assumptions about pregnancy might be 
discriminatory. Does your boss think wom-
en who are pregnant should be resting, not 
working? Does he think they are emotional 
and unable to concentrate on serious work? 
Does he assume you are less committed to 
your job because you are pregnant? In an 
interview, does the interviewer fixate on your 
pregnancy, asking when the baby is due, how 
long you plan to take maternity leave, and 
whether you plan to have more children?

Other people, including other women, can 
make a workplace hostile because of  assump-
tions about pregnancy, as the next case shows.

In 2010, Sashy Arunachalam claimed to a 
human rights tribunal that she was harassed 
and discriminated against on the basis of  
sex and pregnancy by her female supervisor, 
Romielyn Navasero and her general man-
ager, Carl Cacheiro, at Best Buy, where they 
worked.

Arunachalam worked for Best Buy for one 
month in September and October of  2008. 

During the job interview, she told the inter-
viewer that she was pregnant. This was not 
a problem for the store, which was in urgent 
need of  employees, and she was hired anyway.

Her supervisor made discriminatory com-
ments about Arunachalam’s pregnancy on 
several occasions when they worked together:
• She showed surprise at her being hired, and 

asked several times whether she had told 
the interviewer that she was pregnant.

• She asked her to tuck in her shirt, and 
when she couldn’t because of  her pregnan-
cy, she made her wear a sweatshirt.

• She said they made a mistake hiring a preg-
nant woman because the job was stressful 
and she didn’t know whether the com-
plainant could handle it.

• She asked Arunachalam if  she took the job 
to get pregnancy leave benefits.

• She asked why she had left her previous 
job and whether she would be returning to 
that job after her pregnancy leave.

• She refused to train Arunachalam properly 
because she was pregnant.
Arunachalam went to management saying 

that her supervisor “had an issue” with her 
pregnancy. Management spoke to the super-
visor about these concerns. The supervisor 
became angry, and there was no improve-
ment in her behavior or attitude toward 
Arunachalam.
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The workplace was tense, but Arunachalam 
continued to learn the job until she was fired 
during her probationary period. The reasons 
given were that she was having difficulty 
learning the job and was performing poorly. 
Arunachalam disagreed; she thought that her 
pregnancy, and the attitudes of  people at her 
workplace about it, played a big role in her 
losing her job. She filed a complaint with the 
human rights commission which was heard 
by a tribunal.

The tribunal heard from all the people 
involved, and found that their stories differed. 
The supervisor said that she had only men-
tioned the pregnancy when the complainant 
brought it up, and denied that she had made 
it an issue. The supervisor’s version of  events 
conflicted with that of  management. But 
Arunachalam had kept a diary and recorded 
some of  the events at the time that they hap-
pened. This lent credibility to her complaint, 
making it more believable.

The tribunal found that Best Buy had the 
right to fire Arunachalam during her proba-
tionary period, so long as this did not violate 
the Ontario Human Rights Code. They decided 
that her firing was really about her perfor-
mance on the job, and not because of  her 
pregnancy. But they also decided that she had 
been discriminated against by her supervisor’s 
questioning.

The tribunal said that “damages” (the 
amount of  money awarded) in human rights 
cases are not meant to punish. They are 
meant to compensate the person making the 
complaint – that means to put the person 
back in the position they would have been 
in had they not been discriminated against. 
Damages must take into account the serious-
ness of  the discrimination and its effect on 
the person bringing the complaint.

Damages, they said, try to compensate 

losses such as lost wages. But they also try to 
compensate for being treated with less digni-
ty, and the psychological effects of  this treat-
ment.28 In this case the discrimination was 
less serious than in other cases. Arunachalam 
was not a long-term employee – she had only 
worked at Best Buy for a few weeks. Her 
supervisor did not have the power to fire her. 
And while there was tension, there was not a 
poisoned work environment.

However, the effect on Arunachalam was 
serious because of  her personal situation. 
She felt she was being treated very badly, 
and was in a vulnerable situation because of  
serious pregnancy complications. The tribu-
nal ordered Best Buy to do three things: pay 
Arunachalam $4,000 in damages for injury to 
dignity, feelings and self-respect; make sure 
its Employee Handbook says discrimination 
and harassment on the basis of  pregnancy are 
illegal; and have the supervisor complete the 
Ontario Human Rights Commission’s training 
so that she would be more sensitive about 
discrimination in the future.

To some people, an award of  $4,000 might 
appear quite high for a few comments about 
a woman’s pregnancy during a job lasting less 
than a month. But discrimination can have 
profound effects on a person’s sense of  self-
worth.

Imagine a slightly different situation. Imag-
ine that the person hired had been a woman 
who had a disability affecting the use of  one 
of  her hands. She could still do the job, by us-
ing her other hand. Now imagine if  a super-
visor questioned her about her hand regularly, 
asked her to cover it up, asked in disbelief  
why she was ever hired, questioned her ability 
to do the job, and told her that she only 
took the job so that she could get disability 
benefits. Would we think this treatment was 
fair or even humane? Would such treatment 
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respect that woman’s dignity? Should that 
woman simply have to put up with all these 
hurtful comments, and be grateful to have the 
job? No. Nothing about her disability made 
her unable to do the job. There would be no 
question that she was being discriminated 
against because of  her disability.

While cases are still exploring the issues 
around pregnancy rights, there is a clearer 
understanding in society that pregnant wom-
en have rights. Many employers now have 
policies on pregnancy and maternity leave 
benefits.
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Story 11
A Landlord’s Income  
Criteria May be Discriminatory

Dawn Kearney was 17 years old. She 
was married, pregnant and living 
with her husband’s family. She and 

her husband decided to look for an apartment 
of  their own. They met with a rental agent for 
Bramalea (a housing company) who asked if  
Kearney was working, what her husband’s job 
was, how long he had been employed there, 
and how much he made. The rental agent told 
them that they would have to make $30,000 a 
year in order to qualify for an apartment. The 
rental agent also mentioned that they were too 
young, and denied their application.

Catarina Luis was a refugee from Angola. 
She left Angola after her husband, who was 
in the opposition party in Angola, disap-
peared. When she arrived in Canada in 1988 
with her two-year-old daughter, she spoke no 
English. First she stayed at a women’s shelter 
and then at a Salvation Army family resource 
centre in Brampton. Luis found a basement 
apartment in Toronto, but began looking for 
a better one. Through the newspaper she 
found a bachelor apartment she liked at a 
complex called The Crossways. She phoned, 
was assured it was still available, and went 
within the hour with her then four-year-old 
daughter to see it. While waiting for the rental 
agent, Luis filled out a “guest card” on which 
she had to write down, among other things, 
her yearly income.

The rental agent said that Luis’s income, 
which was $1,500 -$1,600 a month, was not 
enough. She was told that she had to make 
at least $2,000 a month in order to rent the 
apartment. This was a policy of  the landlord. 
Had she met the landlord’s income criteria she 
would have received one of  the next vacant 
apartments. Luis continued to live in her base-
ment apartment for over a year, and finally 
rented another apartment downtown, which 
was not as nice and was more expensive.

Luis’s rent was 47% of  her income. Her 
first priority at the beginning of  the month 
was to pay the rent. She then coped with 
other expenses by walking or taking public 
transit, buying clothes from Goodwill, and 
using the food bank.

Marta Dickinson (18 years old) and J.L. 
(16 years old) wanted to rent an apartment 
together. Dickinson worked at a shoe store 
and made $625-$675 every two weeks. After 
finding an advertisement in the newspaper, 
they met with the rental agent. The rental 
agent asked how old they were and how much 
money they earned. Dickinson was told that 
they needed a letter from her employer, and 
the first and last month’s rent. She under-
stood that if  she met those conditions, the 
apartment was hers. She got the letter and the 
rent. Two days later, Dickinson was told they 
did not qualify for the apartment because 
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they weren’t making enough money. Each 
of  them had to be making enough money to 
cover the monthly rent, meaning over $32,000 
a year each.

These women were very upset and felt that 
by asking for a certain level of  annual income, 
the landlords indirectly discriminated against 
them as they had lower income. They com-
plained to the Ontario Human Rights Com-
mission. The landlords argued that people 
with less money tended not to pay their rent 
and to move more frequently. So, annual in-
come criteria protected their business interest 

by weeding out tenants who would not be 
able to pay their rent regularly.

To find out who was right, the Commis-
sion consulted housing policy experts, ex-
perts in statistics and social assistance, as well 
as women’s rights groups, and groups that 
worked with the poor, refugees/immigrants 
and racial/linguistic minorities. The Commis-
sion found two things: 
1. Contrary to the belief  of  landlords, peo-

ple with lower incomes tend to pay their 
rent before anything else, even if  it took 
half  their monthly income.

The Commission found two things:  
1) Contrary to the belief  of  
landlords, people with lower incomes 
tend to pay their rent before anything 
else, even if  it took half  their 
monthly income. 2) Women, especially 
single mothers (who make up 90% 
of  lone parents) were especially 
disadvantaged by the annual income 
rules. They often ended up in higher-
priced housing of  poorer quality.
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2. Women, especially single mothers (who 
make up 90% of  lone parents) were 
especially disadvantaged by the annual 
income rules. They often ended up in 
higher-priced housing of  poorer quality.

The Commission decided that the land-
lords’ use of  income criteria, though applica-
ble to all people seeking rental premises, re-
sulted in indirect discrimination against young 
mothers, racial/linguistic minorities and 
people on public assistance. All these groups 

usually have lower incomes. This was discrim-
ination on the basis of  sex, marital and family 
status, age, race, immigration status, place of  
origin, and being in receipt of  public assis-
tance. It violated the Human Rights Code.

The Commission ordered the landlords 
to pay Dawn Kearney $5,000 Catarina Luis 
$4,000, and Marta Dickinson and J.L $4,000 
in damages.

What do you think about this decision of  
the Commission?
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Story 12
Multiple Grounds of  
Discrimination in Housing

Gender discrimination in housing is a 
relatively modern problem in Can-
ada. Women used to live with their 

parents and families, only leaving when they 
married. But with women gaining indepen-
dence by entering the workforce, divorcing 
and becoming sole parents, discrimination 
against women in housing has become an 
issue. In the 1970s and 1980s, the new human 
rights laws forbade discrimination in housing 
on the basis of  sex.

Discrimination in housing is not always 
obvious. It can be subtle, unintentional or 
even accidental. It can also be the result of  a 
rule or policy that disadvantages some indi-
viduals or groups. Here are some examples 
of  the kinds of  discrimination in housing that 
women in particular have experienced:29 
• A single mother staying in a shelter is 

refused housing repeatedly by landlords 
because she has children and receives social 
assistance.

• An immigrant woman is made to pay six 
months’ rent in advance because she has 
no Canadian credit or landlord references.

• An Aboriginal woman goes to view a va-
cant apartment and is told it has just been 
rented. The “for rent” sign continues to be 
posted in front of  the building.

• An advertisement for an apartment in a 
local newspaper says, “Looking for a pro-

fessional couple.”
• A young woman is turned down for an 

apartment because she does not yet have 
one year of  full-time, permanent employ-
ment.

• A woman is forced to return to an abusive 
relationship when she can’t find a land-
lord who will accept her without a credit 
history.
As the above examples show, often besides 

being a woman, you may also have other 
characteristics that compound discrimination. 
You may be a woman of  a different ethnicity, 
race or ancestry. You may be a single mother. 
You may be a member of  a particular reli-
gious group. You may be lesbian. You may 
have a disability. This kind of  discrimination 
is based on multiple prejudices or stereotypes. 
This is called “intersectionality,” a term used 
for a situation where someone is discriminat-
ed against for multiple prohibited reasons. 
Race, religion, ancestry, sexual orientation, 
“family status” (meaning the people you live 
with who are your family) and disability are all 
prohibited grounds of  discrimination.

The 2005 Ontario human rights case of  
Flamand v. DGN Investments30 is an example of  
this.

Rosemary Flamand was of  Aboriginal 
ancestry. She had an 11-year-old son and was 
in a common law relationship, but did not 
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live with her partner. She wanted to rent an 
apartment. She liked one that she saw adver-
tised in a newspaper. The current tenant of  
the apartment showed it to her, and she made 
arrangements by phone to meet the apart-
ment manager, Marcel Lacasse, to give him a 
deposit.

But when they met face-to-face, the man-
ager said, “I didn’t know you were Native.” 
He also expressed concern about her being 
a single mother. He made a discriminatory 
comment about renting to Aboriginal peo-
ple. (“Once you rent to a couple of  Natives, 
fifteen Indians come behind.”). These com-
ments were overheard by Flamand’s friend, 
who had driven her to the meeting. The 
manager said he had other people looking at 
the apartment. Flamand tried to provide him 
with references later, but he would not return 
her phone call. Flamand was denied the apart-
ment, which was rented to a married couple.

Lacasse admitted that he expressed surprise 
when he realized that Flamand was Aborigi-
nal, but said that this was because he thought 
her name sounded French-Canadian on the 
telephone. He denied Flamand’s version of  
the events, and said that their conversation 
was “business-like but very respectful.”

The Tribunal found that Flamand was 
discriminated against because of  her race or 
ancestry and family status. On the evidence, 
it was clear to the Tribunal that Lacasse based 
his decision not to rent the apartment to Fla-
mand on the stereotypes he had of  Aborigi-
nal people, and on his view of  single mothers 
as having no partner with whom to share 
childcare responsibilities. The Tribunal talked 
about the multiple kinds of  discrimination in 
this case.

Lacasse and the apartment’s owner, DGN 
Investments, were found “jointly and severally 

liable.” This means that Flamand had a claim 
for damages against both of  them or against 
either of  them, giving her a greater chance of  
receiving a cash payment. The Tribunal made 
three orders:
1. It awarded Flamand $9,000 for mental 

anguish, loss of  dignity and self-respect.
2. It ordered the company and the manager 

to take human rights sensitivity training.
3. It ordered the company to post notic-

es in the lobbies of  all of  its apartment 
buildings stating that DGN Investments 
upholds the Human Rights Code.

The last two orders are called “public in-
terest remedies.” They benefit the party who 
made the complaint, and also try to assure 
that other people that may rent from this 
company in the future will be treated better.

Say you are a woman who wears a hi-
jab (headscarf). You and your husband are 
looking for a bigger apartment because you 
are expecting your fourth child. Imagine that 
a landlord says to you, “I don’t know if  I 
should rent to you. You people always keep 
having so many kids. And how do I know 
your friends aren’t criminals?” He refuses to 
rent to you.

How many ways are you being discrimi-
nated against? The words “you people” and 
“criminals” might refer to your race, ancestry 
or religion. The reference to your pregnancy 
or your number of  children might be seen 
as discrimination on the basis of  pregnancy 
(sex) or family status. If  you reported the 
incident to a human rights commission, you 
should include all these elements in your 
complaint. They are all illegal grounds of  
discrimination. They are also inter-connected; 
it is impossible to say which element was the 
deciding factor in the landlord rejecting you 
as a tenant.
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Story 13
Multiple Grounds  
of Discrimination 
Compound the Injury

A woman might experience several dif-
ferent kinds of  discrimination in her 
workplace as well. When there are 

multiple grounds of  discrimination, it can be 
difficult to separate each one from the others. 
Sometimes they blend together into a toxic or 
unwelcoming workplace, or one that singles 
you out for being “different from everybody 
else.” You might feel that you and you alone 
are being targeted. Even if  the discrimination 
you perceive is not direct or out in the open, 
it may still be there.

The woman in the next case,31 S.S., de-
scribed herself  as a Bengali-Canadian Muslim. 
She was legally blind. She worked for Aud-
max Inc. for only a month and a half  (from 
April 21, 2008, to June 3, 2008) as a bilingual 
intake worker for its Immigration Settlement 
Assistance Program. This is a federally-fund-
ed project to assist newcomer women to find 
work in Canada.

M.T. was the Chief  Executive Officer of  
Audmax, and an experienced consultant in 
research, training and policy. The workplace 
had many people of  different ethnic and 
religious backgrounds. There were two other 
Muslim women who were both, like S.S., 
bilingual in French and English. Neither of  
these women wore a traditional hijab, but one 

usually covered her hair with a bandana-style 
scarf. Many of  the participants in the com-
pany’s programs were Muslim women, and 
many were of  South Asian origin.

Before S.S. was even hired, there were 
tensions in the office. These followed a 
workplace dispute in March 2008 in which 
one of  the Muslim women believed she 
had overheard a co-worker making negative 
comments about her appearance. Staff  on 
both sides of  the conflict felt that M.T. had 
not effectively managed the situation. M.T. 
said she believed strongly in people working 
out their issues together, and hoped that 
staff  morale would improve in the office. In 
April 2008, when S.S. began her employment, 
she sensed that she had joined a tense and 
divided workplace.

S.S. said that conditions in the office got 
worse after she was hired. She felt shaken by 
comments about race, culture and religion 
made during her interview and in her first 
few weeks on the job, which made her un-
comfortable. However, this was her first real 
office job and she wanted to make a good 
impression. She kept quiet and tried to fit in.

But she soon began to feel that she was 
being unfairly targeted. She was scolded for 
violating office food and dress code policies. 
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She was also affected by a new language 
policy banning the use of  French amongst 
bilingual staff.

S.S. believed these measures were a pattern 
of  discriminatory treatment based on her 
race, ancestry, ethnic origin, “creed” (religion) 
and sex. She felt her spicy food was the target 
of  a new policy on microwave use. The ban 
on French seemed directed at the three bilin-
gual Muslim women. She was also told her 
clothes were not professional enough; she felt 
she was expected to wear short skirts, heels 
and sleeveless blouses, rather than the long, 
loose clothing and hijab that she wore as an 
observant Muslim woman.

In mid-May 2008, the two other Muslim 
women in the office resigned. S.S. felt alone 
and vulnerable. She feared that it was just a 
matter of  time before she would be let go. 
Soon after, she was told she had violated the 
office dress code. She felt increasingly at-
tacked for dressing in a way that observed her 
religious beliefs.

M.T. saw things differently. S.S.’s refusal 
to comply with dress code and microwave 
policies, her use of  her mobile phone while 
at work, her unexplained searches of  her 
colleagues’ desks, and the disappearance of  
some files – all these events made M.T. grow 
concerned about S.S.’s trustworthiness and 
professionalism. She imposed a new proce-
dure for accessing client files. S.S. had to have 
permission from M.T. or the program man-
ager before she could access the files. Before 
this, S.S. had had direct access to them. S.S. 
felt this new security measure was imposed 
on her for discriminatory purposes.

M.T. fired S.S., saying that she was not an 
organizational fit. No further reasons were 
given. S.S. believed she was terminated for 
discriminatory reasons. She felt her Muslim 
identity was the reason she was deemed not 

to be a “fit.” She also felt that she was being 
discriminated against on the basis of  her as-
sociation with the two other Muslim women 
who had left the company.

S.S. brought a complaint to the Ontario 
Human Rights Commission, alleging discrim-
ination and harassment in employment on the 
grounds of  race, colour, ancestry, place of  
origin, ethnic origin, creed and sex.

The Human Rights Tribunal said that M.T. 
and her company Audmax violated S.S.’s 
rights. This discrimination occurred indirectly 
through:
• the enforcement of  the office dress code 

and food policies, which had a dispropor-
tionate effect on S.S.

• the way the company handled disciplinary 
action, which singled out certain employ-
ees for practices related to their religion or 
culture.

• the failure to accommodate the applicant’s 
religious attire.

• the termination of  her employment.
The Tribunal gave S.S. damages of  $21,070 

for loss of  wages and $15,000 for injury to 
her dignity, feelings and self-respect. S.S. had 
asked for $35,000 for loss of  dignity, but 
the panel refused that amount, because the 
events:
• occurred over a relatively short period of  

time (less than a month and a half).
• did not happen very often or for very long.
• were not carried out intentionally or mali-

ciously, with the intent to harm.
• were not shown by an expert to have had 

any psychological or medical effects on S.S.
Nevertheless, the Tribunal awarded 

$15,000 for injury to S.S.’s dignity, feelings 
and self-respect. This was because she had 
satisfied the Tribunal that there were multiple 
grounds of  discrimination operating at the 
same time. It said that where there are many 
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grounds of  discrimination, the impact on the 
victim is “compounded” (made worse). S.S., 
they said, was a blind, racialized, visibly Mus-
lim woman, who faced many barriers to em-
ployment. The multiple, intersecting forms of  
discrimination caused a more “acute impact” 
on her than only one form of  discrimination 
would have done.32 It created in her a percep-
tion that everything about her was wrong.

Not every inquiry or comment about a per-
son’s religion or culture will be discriminatory. 
So, for example, if  your supervisor asks in a 
friendly way about a religious holiday you ob-
serve, it may be they are interested or curious 
to learn more about your religion or culture. 

This attempt to learn more about each other 
in respectful ways is to be welcomed in a mul-
ticultural country such as Canada.

But comments or questions with a judg-
mental undertone, or that use stereotypes 
to give the impression that your religion or 
culture is inferior or not respected are not 
appropriate. This crosses the boundary into 
discrimination.

Discrimination is like a stone thrown 
in water. Its effects ripple further than the 
person who is targeted. It affects the person 
being discriminated against, the whole work-
place and ultimately society as a whole.
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Story 14
Sexual Harassment  
by a Landlord who  
is also the Employer

It has been clear since 1989 that sexual ha-
rassment at work is sex discrimination.33 
And in 1989, a tribunal decision from 

Ontario was the first to say that this applies 
to accommodation as well. Female tenants are 
entitled to quiet enjoyment of  their housing 
in the same way that female employees are 
entitled to workplaces free of  harassment.

But what if  the employer who harasses 
you at work is also your landlord, and has the 
power to harass you at home? This was the 
desperate situation for a woman in a legal 
case involving sexual harassment by her em-
ployer, who also happened to be her landlord.

In 1989, Anne Reed and her husband 
moved to Toronto and found an apartment 
above a “U-Lock-It Storage” warehouse. 
Lincoln Allen, the manager of  the building, 
the business and the apartments owned by 
Cattolica Investments, showed them the 
apartment and they rented it. Allen asked 
Reed to work for him, and when she didn’t 
get another job she had been hoping for, she 
started working downstairs in the storage 
business’s office.

On the second day on the job, Allen told 
Reed he was recently divorced and asked her 
if  she knew how he could meet women. He 
grabbed her and attempted to hug and kiss 

her. She pushed him away and reminded him 
she was married. The harassment didn’t stop. 
The next week, Allen came up behind her and 
rubbed his genitals against her. She pushed 
him away, ran up to her apartment, and barri-
caded herself  in. She felt very vulnerable. He 
was her landlord, had keys to the apartment, 
and knew that her husband wasn’t home.

She did not return to work. She was owed 
$239.82 but only received a cheque for $20.00 
as her final pay. Reed did not feel safe in her 
apartment and went with her husband to his 
work and slept in the car. She then visited her 
mother and sister in Kitchener for a week, 
to get some support and to stay away from 
the apartment. But she felt she had to return 
home to be with her husband and find anoth-
er job. She found a job after searching for 18 
days.

When her husband was not at home, Allen 
came repeatedly to their door, yelling and 
swearing and telling her to leave and get off  
his property. He banged on the door and 
rattled the handle. Reed was so scared she 
piled furniture against the door and hid in the 
bedroom. Allen also sent numerous notes to 
her in writing, stating that she and her hus-
band would be thrown out of  the apartment 
and that he was raising the rent.
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Reed told the Ontario Human Rights 
Tribunal that their lives became hell. Allen 
continuously harassed her and her husband, 
tried to get them to pay additional rent and 
to move out. He and Reed’s husband had an 
argument during which the police were called 
and her husband sustained scratches and 
bruises that required treatment at the hos-
pital. Allen used the Landlord and Tenant Act 
and had the couple evicted. They moved to 
another apartment.

Reed testified that the sexual harassment 
left her feeling very fearful, scarred, violat-
ed and unsafe. She felt like a prisoner in her 
own home, and found it hard to trust other 
people. She said it ruined her family’s financ-
es and had implications for her relationship 
– for a long time she could not touch her 
husband or be close to him.

She filed a complaint with the Ontario 
Human Rights Commission34 saying she was 
discriminated against because of  her sex with 
respect to accommodation and employment. 
She also said she had been sexually harassed, 
and had been subject to reprisal for rejecting 
the sexual advances. “Reprisal” is commonly 
found in human rights codes. It means acts 
of  retaliation or revenge by someone in a 
position of  authority (such as an employer 
or landlord) against a person who has com-
plained about their behavior. So, for example, 
an employer who has asked an employee out 
on a date and been refused might give that 
employee additional work, try to turn other 
employees against her, or reduce her hours. 
These would all be acts of  reprisal.

Allen denied everything. He said that she 
harassed him, that she and her husband 

The Tribunal found the behavior of  Allen was 
doubly serious, because he was both Reed’s land-
lord and her employer. He was in a position 
to confer, grant or deny benefits on two fronts, 
and therefore had two ways to exert control over 
Reed: he could both fire her and evict her. 
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were terrible tenants, and that they formed a 
conspiracy against him. The Human Rights 
Tribunal decided that Reed was more credible 
than Allen.

The Tribunal found the behavior of  Allen 
was doubly serious, because he was both 
Reed’s landlord and her employer. He was in 
a position to confer, grant or deny benefits 
on two fronts, and therefore had two ways to 
exert control over Reed: he could both fire 
her and evict her. It also took notice of  the 
following:
• The harassment was both verbal and phys-

ical.
• There was aggressiveness and physical 

contact on Allen’s part.
• The harassment was ongoing and frequent 

and was transferred to Reed’s home.
• The harassment had serious psychological 

effects on Reed.
• Her ability to trust others, particularly men, 

was affected.
• Her relationship with her husband was 

affected.
• She felt like a prisoner in her own home.

The Tribunal found that Allen and the 
company were jointly and severally liable to 
Reed. This means that she could apply to 
each one of  them, or both of  them, to pay 
the damages the Tribunal said were owed to 
her. Reed was awarded:
• $500 for four months of  higher rent at 

their new apartment, and moving costs
• $900 for the 18 days she was unemployed
• $7,000 for loss of  dignity and self-respect 

It is important to note that Ms. Reed won 
the case and got damages even though she 
quit the job with Allen and the storage com-
pany. She did not have to wait to get fired. 
The Tribunal said people do not have to stay 
in a job, suffer distress, and wait to be fired. 

They should be free to decide to quit, if  they 
feel that is the most reasonable action to 
take.35

What also impressed the Tribunal was that 
Reed made “serious and reasonable” efforts 
to find another job. She did not wait around 
looking for a special job, but took one of  
the first jobs she was offered, and was only 
unemployed for 18 days.

Actions like these (looking for another job 
or apartment), where a person tries to limit 
their loss and make a bad situation better, are 
called “mitigation.” Courts and tribunals ap-
prove of  people who help themselves rather 
than let their situations get worse. The tribu-
nal would not have been as sympathetic with 
Reed if  she had waited three months to start 
looking for work, and then claimed damages 
for those three months.

Many more cases since this one have 
shown the far-reaching power dynamics of  a 
landlord-tenant relationship, especially where 
a woman is a tenant and a man is a landlord. 
In these relationships, sexual harassment can 
include things like landlords making uninvit-
ed visits to a woman’s home, refusing to do 
repairs, threatening to evict her, commenting 
on her body, touching her without her con-
sent, demanding dates or sexual favors, mak-
ing offensive jokes or displaying pornography. 
Sexual harassment can also include threaten-
ing to report a woman to government author-
ities (such as immigration or the Children’s 
Aid Society) if  she rejects sexual advances.

Cases such as these show that the courts 
are increasingly trying to give effect to 
gender equality. Women in employment and 
tenancy situations have rights, and where 
these rights are not respected, women will be 
compensated.
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Story 15
“Marital Status”  
and “Family Status” are  
Important Gender Equality Issues

Historically, men have been allowed 
to be independent. Women, on 
the other hand, have often been 

defined not as people in their own right, 
but by their roles as wife and mother. Single 
women were employable, but married wom-
en were expected (and in some cases forced) 
to stop working. As late as 1971, women in 
the military had to give up their jobs when 
they got married. Some attitudes persist that 
women who work outside the home neglect 
their children. But there is an increasing 
recognition that working women still are the 
primary caregivers for children and for aging 
parents.

In the early 1980s, both federal and pro-
vincial human rights laws were changed to 
prohibit discrimination on the basis of  “mari-
tal status” and “family status.” What do those 
phrases mean? It took courts and tribunals a 
while to define them. At first, they saw these 
terms only as referring to discrimination 
against a person because they were married 
or single. (For example, an employer refuses 
to hire a young married woman because she 
might get pregnant.)

But in the early 2000s, courts and tribunals 
began widening the definitions of  “marital 
status” and “family status” so that today they 

mean far more than merely being married or 
single.

Under “marital status,” you cannot be 
discriminated against for being (or not being) 
married, single, separated, divorced, widowed 
or living common-law. People often have very 
firm, simple ideas about what each status 
‘says’ about a person, especially if  you are a 
woman. For example, divorced women or 
women living common-law are sometimes 
viewed as irreligious, disobedient, careless 
about what others think, or to have loose 
morals. Such ideas are all ‘stereotypes,’ and 
may lead to illegal discrimination.

The prohibition against discrimination on 
“family status” protects many people. It pro-
tects parents from being discriminated against 
because they have children. It protects adult 
children who are caring for their aging par-
ents. It protects parent and child relationships 
based on adoption, fostering and step-parent-
ing. It protects lone parent families and those 
headed by LGBT persons.

“Family status” does not, however, cover 
relationships with siblings or with members 
of  the extended family, such as grandparents 
and grandchildren, aunts and uncles, nieces 
and nephews. It is mostly seen as limited to 
the parent-child relationship. But the law is 
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constantly evolving, and might be interpreted 
differently in the future.

In 2006, the Canadian Human Rights Tri-
bunal decided an important case on “family 
status” discrimination.36 Hoyt v. CNR looked 
at a national company’s failure to accommo-
date a pregnant employee, and its failure to 
accommodate that employee’s parental obli-
gations once she had her baby.

After 11 years at CNR, Ms. Hoyt became 
pregnant. She began to experience some pain 
and discomfort on the job. Her doctor wrote 
a letter to CNR explaining that she needed 
some modifications to her job. She was sup-
posed to avoid hazards and strenuous activi-
ties and work regular hours. The doctor also 
said she could not use a beltpack (a device to 
direct locomotives, which straps across the 
abdomen).

Unbelievably, CNR did not accommodate 
Hoyt at all. They offered her an even more 
strenuous position wearing a beltpack, and 
said she must take an unpaid leave of  ab-
sence if  she did not accept this new job. Hoyt 
thought this was very unfair. She complained 
to the union which negotiated with CNR. 
CNR’s second offer to Hoyt was rejected 
by her union on the grounds of  safety and 
seniority. CNR rejected the union’s count-
er-offers.

Because it seemed that the company would 
not accommodate her, Hoyt went on unpaid 
leave for three months before a suitable job 
within the company came available. This job 
had different hours and required her to work 
three Saturdays with a 3-11 pm shift, which 
made it difficult for her to arrange childcare 
for her toddler. CNR said she could take an 
unpaid leave for those days.

The Canadian Human Rights Tribunal 
found that CNR did not act in good faith. 
They ruled that CNR discriminated against 

her by failing to accommodate her pregnancy, 
and further by failing to accommodate her 
parental obligations.

In fact, it “fell woefully short” of  meet-
ing its duty to accommodate. CNR had 300 
employees working in the Edmonton Ter-
minal yards and offices. With so many jobs, 
the Tribunal could not believe that CNR was 
unable to create, modify or re-package one of  
these jobs to accommodate Hoyt’s pregnancy. 
An employer cannot merely offer any accom-
modation to an employee, and think it has 
fulfilled its duty. The Tribunal said employers 
must be “innovative, flexible and creative.” 

CNR was a large and sophisticated employer 
that had a Risk Management and a Human Re-
sources Department. It knew or ought to have 
known that it was discriminating against Hoyt.

What about her discrimination claim based 
on “family status”? The Tribunal looked at 
Hoyt’s efforts to get childcare for the three 
days. They also looked at the fact that the 
man who did the job before Hoyt left early 
to attend physiotherapy every day and was 
paid to do so. His needs were met without 
question. There was no suggestion that he 
take unpaid leave. Hoyt’s childcare needs 
were obviously seen by the company as less 
important, and completely her responsibility. 
This kind of  attitude is common in many 
workplaces.

The Tribunal made several awards. It 
ordered CNR to review its accommodations 
policy. It compensated Hoyt for lost wages 
and benefits (for the three months’ unpaid 
leave), and it awarded her $15,000 for “sig-
nificant pain and suffering” from feeling 
betrayed, unvalued and depressed, and for 
the anxiety and distress she was caused while 
pregnant.

In a very unusual award, the Tribunal also 
awarded Hoyt $10,000 in “special compensa-
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tion.” This is where a tribunal thinks a com-
pany has discriminated “willfully” or “reck-
lessly.” “Willfully” means intentionally, and 
“recklessly” means without caring about the 
consequences of  its acts.

You must take steps to deal with your 
childcare responsibilities yourself. It is after 
you have made good faith efforts and you still 
have a conflict that you can go to your em-
ployer to ask for some accommodation. The 

employers must be reasonable, and be aware 
of  their duty to accommodate.

Increasingly, “family status” as a ground 
of  discrimination is being used by women 
who are caring for their aging parents. The 
courts and tribunals understand that eldercare 
responsibilities almost always fall to women, 
and that these needs must be accommodated 
as well.
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Story 16
Employers Have a Duty to 
Accommodate Childcare Concerns

Healthy workplaces value their em-
ployees and understand they have 
lives and responsibilities outside the 

office. The workplace that helps employees 
(particularly working mothers) to balance 
work with family responsibilities is a more 
positive environment for everyone. It is also 
a company’s legal responsibility under human 
rights law as we saw in Story 15. The next 
case shows a typical, very recent family status 
complaint in Alberta.

In 2014, Leah Clark filed a human rights 
complaint against her employer, Bow Valley 
College in Calgary, saying she was discrim-
inated against on the ground of  “family 
status” contrary to the Alberta Human Rights 
Act.37

Clark, who was a nursing instructor, re-
quested and was approved for maternity leave 
from February 1, 2010 through January 31, 
2011. Due to complications, Clark went on 
approved sick leave in November 2009. Her 
child was born on January 2, 2010, almost 
seven weeks premature.

Clark lived approximately 100 km from 
Calgary in Linden, Alberta. Clark discovered 
that she had been placed on the instructor 
schedule beginning January 3, 2011. There 
had been a change in her date to return to 
work, and she hadn’t been contacted. She 
panicked. She had arranged childcare starting 

February 1st, but was scheduled to return to 
work three weeks before this.

She contacted Bow Valley College and told 
them that, despite trying, she was unable to 
get childcare for January 2011. She offered to 
take vacation time for the three weeks, until 
the dayhome in her town could accept her 
child. She needed a dayhome that was open 
earlier than 6:30 am to allow her time in the 
mornings to get into Calgary. The local day-
home provided this, but had no openings in 
January 2011.

Clark said she had searched newspapers, 
magazines and billboards in the town’s gro-
cery stores to find alternate care, without suc-
cess. Her husband was working and extended 
family was not an option: her mother lived 
three hours away, her father was on medical 
disability, and her adult daughter worked full-
time and had her own family to care for. She 
wrote to Bow Valley College indicating that 
she could not return until Feb. 1st, and that 
she “had no other options.”

Bow Valley denied Clark leave past Janu-
ary 10, 2011. Clark did not report for work 
on January 10, and by January 13, 2011, Bow 
Valley said she had abandoned her job. They 
terminated her employment.

After considering the evidence, the Alberta 
Human Rights Tribunal said that parenthood 
was important, and must be supported by 
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employers. To make out a case where family 
status discrimination is claimed because of  
childcare obligations, the person must show 
the following:
• A child is under their care and supervision.
• The childcare obligation is a “legal respon-

sibility” (meaning that the child is not old 
enough to stay home by themselves), rather 
than a personal choice.

• The person has made reasonable efforts to 
meet their childcare obligations, and that 
no other solution is available.

• The workplace rule seriously interferes 
with the childcare arrangements.
After applying the evidence to this test, 

the Tribunal said that Clark was discriminat-
ed against on the basis of  family status. She 
was not seeking a permanent change in hours 
but merely accommodation for three weeks. 
It would have been a reasonable, short-term 
solution to help Clark, who had no other 
options.

Bow Valley made no attempt to make any 
accommodation. They took an “all or noth-
ing” approach, where she either returned to 
full-time work or was fired. The college had 
systems in place that could have been used to 
accommodate Clark for this 3-week period. 
The practice of  shared instruction, where 
two or more instructors teach a course, could 
have been used in this case. The college made 
no attempt to gather information or suggest 
options, but assumed that childcare, and any 
problems associated with it, were Clark’s 
responsibility.

Clark was awarded $15,000 in general dam-
ages for injury to dignity as well as lost wages 
from January 7, 2011 to May 1, 2011 (when 
she began a new job).

Specific facts and small details were im-
portant to the case. This is important to 
remember if  you ever submit a complaint to 

the human rights commission. Write down 
everything you remember that is relevant. The 
Tribunal looked at such things as:
• Clark’s many efforts to find alternate child-

care.
• The fact that she supported her family and 

was the primary caregiver.
• The fact that she lived in a small town with 

limited childcare opportunities.
• Her desperate financial situation, which 

made her preference for a cheaper day-
home understandable.

• The fact that the carseat she had been giv-
en did not fit her car, so driving her child 
into a daycare in Calgary was not a possi-
bility. Given her financial situation, buying 
another carseat was not either.

• Her son was premature and an infant, re-
quiring intensive childcare (not simply after 
school care for a few hours).

• She required childcare for her 6:30 am 
start. Few providers opened that early.

• Her husband had mental health issues, and 
was not a suitable caregiver.
It is important to note that you are not 

expected to force your husband to care for 
the child, even if  he is employed only part-
time. The court understands that even though 
both parents have a legal duty to their child, 
some parents do not fulfil this duty. The oth-
er parent may be unable (because of  addic-
tion, mental or physical illness, for example), 
unwilling or unavailable (because of  employ-
ment) to care for the child. It is important 
that you give reasons to explain why your 
spouse cannot assist in caring for your child. 
In this case, mental health issues made Clark’s 
husband unfit to care for an infant.

It is also important to demonstrate and 
document that you are facing a genuine 
childcare problem. Why did your childcare 
arrangements work before? What is different 
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now? What have you done to try to solve the 
problem? Make sure to show the tribunal that 
you have made reasonable efforts. For exam-
ple:
• Provide the name of  your partner’s em-

ployer, so they can check that he is working 
and therefore unavailable to care for your 
child.

• Provide the names and phone numbers 
of  family members, friends or babysitters 
you have asked, and the reasons they were 
unavailable.

• Provide the names and phone numbers of  
daycare providers you applied to and the 
reasons they could not take your child.
No matter where you work, if  you have 

made serious but unsuccessful efforts to 

resolve childcare problems yourself, you 
are well within your rights to bring these 
problems to your employer. You should be 
involved in discussions about how to change 
your work schedule to accommodate these 
issues. Your employer must try to accommo-
date you if  it can, and if  it does not, you may 
be able to claim discrimination on the basis 
of  family status.

Few people look forward to the idea of  
arguing things like this in front of  a court 
or a tribunal. That is a last resort, and it may 
not come to that. But if  you have been open 
about your problem, and diligent about trying 
to find a solution, your employer has a legal 
obligation to help you. And if  they don’t, it is 
important to know your rights.

No matter where you work, if  you have made serious but unsuccessful efforts to resolve 
childcare problems yourself, you are well within your rights to bring these problems to your 
employer. You should be involved in discussions about how to change your work schedule to 
accommodate these issues. Your employer must try to accommodate you if  it can, and if  it 

does not, you may be able to claim discrimination on the basis of  family status.
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Story 17
Spousal Support  
and Women’s Rights

During their marriages, many women 
take time off  to raise their children. 
This might be a maternity leave of  

several months for each child, or for many 
years while the children are young. Women 
may return to work part-time, or take on 
shift-work because of  their children’s sched-
ules. Some women may need to upgrade their 
education or skills. During these years, their 
husbands advance in their careers and gain 
seniority and benefits, without any disadvan-
tage.

Now imagine if  a couple in that situation 
divorces. The man is secure in his career, and 
the woman has raised the children and put 
her career on hold. She may be much poorer 
than her former husband. Is this fair? How 
can it be made more equitable?

Historically, the law was not much help. It 
wasn’t until the 1920s and 1930s that women 
could divorce for adultery and desertion in 
the same way that men could. And before the 
1970s, separation and divorce meant poverty 
for many women. But in the late 1970s and 
early 1980s, matrimonial property laws were 
passed, giving women a share of  money and 
property from the marriage.

Divorce laws said that the advantaged 
partner had a responsibility to pay child and 
spousal support when marriages failed. The 
goal of  spousal support was to “promote 
the economic self-sufficiency of  each spouse 

within a reasonable period of  time.” Courts 
tended to look only at whether a spouse (usu-
ally the ex-wife) would “sink” (not be able to 
support herself) or “swim” (be able to sup-
port herself). Divorce still made women poor.

In the 1992 case of  Moge v. Moge,38 the 
highest court in Canada, the Supreme Court 
felt this way of  looking at support was unfair 
to women and needed to change.

Andrzej and Zofia Moge were married 
in the mid-1950s in Poland and moved to 
Canada in 1960. They separated in 1973 and 
divorced in 1980. Mrs. Moge had a grade sev-
en education and no special skills or training. 
During the marriage, she cared for the house 
and their three children and also worked 
six hours each evening cleaning offices. Mr. 
Moge worked as a welder. After the separa-
tion, Mrs. Moge had custody of  the children 
and got $150 per month spousal and child 
support and continued to work cleaning of-
fices. Her ex-husband remarried in 1984 and 
continued to pay support to his former wife.

Mrs. Moge was laid off  in 1987 and applied 
to the court to increase her spousal and child 
support. The court increased it to $400 per 
month ($200 child support and $200 spousal 
support). She was later able to find part-time 
and intermittent cleaning work.

In 1989, the husband applied to the court 
for an order ending the support payments. 
Their children were now all adults, he said, 
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and his ex-wife should be able to take care of  
herself. The trial judge agreed that Mrs. Moge 
had had nine years to become financially in-
dependent, and granted the order. Mrs. Moge 
said this was unfair. She appealed to Manito-
ba’s Court of  Appeal.

The Court of  Appeal agreed with Mrs. 
Moge. It ordered spousal support in the 
amount of  $150 per month for an indefinite 
period, meaning there was no set point at 
which it would stop. Mr. Moge appealed to 
the Supreme Court of  Canada. This may sur-
prise you, but the Court decided that the wife 
should get ongoing support for an indefinite 
period of  time.

The Supreme Court understood that caring 
for children can affect a woman’s economic 
independence in terms of  loss of  future earn-
ing power, seniority, access to benefits, and 
missed promotions. It also understood that 
a woman’s skills and education may become 
outdated, she may feel too old to retrain, and 
may feel depressed and unsure about compet-
ing in the job market.

The Court developed a new test that was 
fairer and more grounded in the real world. 
No longer was it just a question of  who had 
what money, and how the couple divided it 
up after divorce. The important thing was to 
look at how the spouses had been disadvan-
taged (sometimes in a very long-term way) by 
their roles within the marriage. Did the wife 
give up a better job to work closer to home? 
Did her lack of  skills make it difficult to enter 
the job market? Did the husband advance in 
his chosen career?

It focused on compensating spouses who 
had been disadvantaged by their marriage. 
Spouses would, of  course, still have a duty 
to contribute to their own support after a 

divorce. Obviously, they could not quit work 
for the rest of  their lives, expecting their 
former spouse to support them. But the new 
test was about more than whether they could 
just scrape by and support themselves. It was 
about fairness.

In this case, Mrs. Moge was a middle-aged 
woman with grade seven education. Her 
children were grown and she lived alone. Her 
only paid employment was janitorial work. 
Was it, the Court asked, truly fair to expect 
her to have the time and money to go back to 
school and upgrade her skills? Was it reason-
able to say that no matter what happened 
in her 25-year marriage, from this point on, 
both parties should be self-sufficient? Was it 
a surprise that her ex-husband earned almost 
three times as much as she did?

The Supreme Court concluded that Zofia 
Moge was substantially economically disad-
vantaged in her marriage and divorce. Her 
long-term responsibility for the upbringing 
of  the children had an impact on her ability 
to earn an income and she failed to become 
economically self-sufficient despite making 
many efforts. She was entitled to indefinite 
spousal support.

Spousal support can compensate a woman 
in this situation. It can also compensate for 
the situation where, upon divorce, children 
remain with their mother, who must juggle 
the demands of  parenting with finding a job.

Do you think economic equality is an im-
portant aspect of  women’s equality in society? 
Can women ever truly be equal without it? 
Studies have shown that women still perform 
much of  the unpaid work in their homes (for 
example, cooking, cleaning, grocery shopping 
and childcare). Should this work count for 
something when couples divorce?
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Story 18
The Supreme Court  
of Canada Accepts the  
“Battered Woman Syndrome”

Up to this point, we’ve seen examples 
of  the strides women have made in 
gender equality in the areas of  em-

ployment, housing, child support, equal pay, 
etc. These battles have been fought and won 
in human rights tribunals and at all levels of  
the courts. As we’ve seen, human rights law 
depends on one person bringing an action 
against another for discrimination they have 
suffered.

Gender equality has been fought in crim-
inal law as well. But criminal law is very dif-
ferent from human rights law. In criminal law, 
the state or government “prosecutes” (brings 
a court case against) the person charged with 
a crime. This shows society’s intolerance of  
crime; anyone accused of  it is prosecuted by 
society as a whole. The victim, important as 
she is to the case, is only a witness.39 

The first criminal case we will look at deals 
with domestic violence leading to murder. 
Media attention over the last 10 years or so 
has shown the extent of  domestic violence 
and its horrific impact on women from all 
walks of  life. Far from protecting wom-
en from abuse, the law historically allowed 
women to be abused within marriage. The 
husband had a “right” to discipline his wife 
for any reason. And the wife had no rights at 

all. She was, in a sense, the husband’s proper-
ty. There was even a centuries-old English law 
that gave a man the right to beat his wife with 
a stick “no thicker than his thumb.”

The woman’s duty was to serve her hus-
band, accept punishment and stay in the mar-
riage at all costs. “Wife battering” was rarely 
spoken of, rarely reported, rarely prosecuted 
and even more rarely punished.

Laws have changed, and so has society. 
Under Canada’s Criminal Code, abuse is now 
a crime, whether the violence is inflicted by 
a stranger or within the home by a partner. 
Since the 1970s and 1980s, the criminal jus-
tice system, including police and the courts, 
takes domestic abuse much more seriously as 
well.

Sometimes, a woman is abused so often, 
so violently and for so long by her partner 
that she reaches a breaking point and kills 
her abuser. The killing is often the result of  a 
reasonable fear that if  she doesn’t kill him in 
self-defense, he will kill her.

In 1990, the Supreme Court of  Canada 
released its decision in R. v. Lavallee.40 It was 
the first case to set out the “battered woman 
syndrome” to explain the reasonableness of  
an abused woman’s use of  deadly force in 
self-defense.
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Lyn Lavallee, a 22-year-old woman, lived 
with Kevin Rust for almost four years. It was 
an abusive relationship, and Lavallee made 
many trips to the hospital for injuries she suf-
fered. On August 30, 1986, they had a loud 
party. In the early morning, after most of  
the guests had left, Lavallee and Rust had an 
argument in the upstairs bedroom. Rust was 
killed by a single shot in the back of  the head 
from a .303 calibre rifle fired by Lavallee as he 
was leaving the room.

Lavallee stated to police that she was ter-
rified of  Rust and his repeated beatings. Wit-
nesses at the party heard a fight, and a woman 
screaming. Rust brought in a loaded gun and 
taunted and threatened Lavallee, saying that 
when everyone left the party, he would kill 
her. Lavallee grabbed the gun and shot twice. 
One of  the bullets killed Rust as he turned to 
leave.

A psychiatrist who was an expert on 
abused (or “battered”) women spent four 
hours interviewing Lavallee. He read hospital 
reports from eight of  her visits to emergency 
departments between 1983 and 1985. He also 
interviewed her mother. He said many of  
her actions were typical of  battered women. 
She made excuses for her injuries to doctors. 
She believed Rust when, after a beating, he 
would apologize, give her gifts and promise 
to change. And she lived in a state of  tense 
nervousness and dread, waiting for the next 
assault.

The doctor said Lavallee had been terror-
ized by Rust to the point of  feeling trapped, 
vulnerable, worthless and unable to escape 
the relationship despite the violence. At the 
same time, the continuing pattern of  abuse 
put her life in danger. In the expert’s opinion, 
Lavallee’s shooting of  Rust was a final des-
perate act by a woman who believed that she 
would be killed that night.

Lavallee was charged with murder. She 
claimed self-defense, which required proof  of  
“reasonable grounds” for her fear of  being 
killed. At her trial, a jury of  12 citizens ac-
cepted that she was acting in self-defense, and 
found her “not guilty” of  murder.

The Crown disagreed with this verdict. 
Lawyers for the Crown argued that even 
though Lavallee was a battered woman, she 
could have left the relationship. They also 
pointed to the fact that on the night Rust was 
killed, it was not in the middle of  an assault. 
He was shot in the back of  the head while he 
was leaving the room. They appealed the case 
to the Manitoba Court of  Appeal.

The Court of  Appeal of  Manitoba thought 
there were a number of  things the doctor 
said, that were not based on facts and evi-
dence, and may have affected the jury’s de-
cision of  “not guilty.” The Court of  Appeal 
overturned the jury’s decision. This means 
that the “not guilty” verdict was erased, and 
the whole case had to be sent back to a lower 
trial court to be tried again from the begin-
ning, with a new judge and jury.

Lavallee and her lawyers thought this was 
unjust. She was an abused woman acting in 
fear for her life when she killed Rust. She 
should not, they argued, have to go through 
another trial. They appealed this decision to 
the Supreme Court of  Canada.

This case is very important. For the first 
time, the highest court in the country recog-
nized the “battered woman syndrome,” and 
how it affects a woman defending herself  
against assault, or against the threat of  an 
assault or killing by her abuser.

“Battered women” is a term for women 
who have been subjected to torture and vio-
lence of  such intensity and duration by their 
intimate partner that they live in constant 
fear. They are incredibly sensitive to shifts in 
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their abusers’ behavior, and they know when 
threats are real, because they’ve been there 
before.

The defense of  self-defense requires a 
person to show they believed “on reasonable 
grounds” that they had no other option but 
to kill or be killed. But the law traditionally 
has used a “reasonable person’s” standard to 
say what is reasonable.

What is “reasonable” to an average per-
son may not be reasonable for a battered 
woman. The average person might ask, why 
would a woman put up with this kind of  
treatment? How could she love a person 
who beat her up? Where is her self-respect? 
Why doesn’t she leave him and make a better 
life for herself ?

For example, if  Rust had threatened to 
kill a male acquaintance at the party, it would 
not have been reasonable for that person to 
grab a gun immediately and shoot Rust dead. 

There was no long-term relationship, and no 
history of  violence. There may not have been 
reasonable grounds for the man to believe 
Rust meant what he said.

The court said average people (like those 
on juries) need expert help from psychiatrists 
to understand how repeated abuse can affect 
a woman. Experts can help juries understand 
the heightened sensitivity a woman might 
have to her partner’s actions. It can help 
people outside the relationship understand 
whether a woman who kills had a “reason-
able” fear of  death.

In the Lavallee case, the Supreme Court 
found that, even apart from the psychiatrist’s 
evidence, there was plenty of  evidence that 
Lavallee was abused “repeatedly and brutally” 
by her partner. They found that she suffered 
from “battered woman syndrome,” and acted 
“reasonably” for a woman in her situation 
when she killed her abuser. Even if  he was 

The defense of  self-defense requires a person to show they believed “on 
reasonable grounds” that they had no other option but to kill or be killed. 
But the law traditionally has used a “reasonable person’s” standard to say 

what is reasonable. What is “reasonable” to an average person  
may not be reasonable for a battered woman.
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not in the act of  trying to kill her, she be-
lieved that he would certainly come back and 
kill her later.

The Supreme Court of  Canada allowed 
Lavallee’s appeal. This meant that the jury’s 
original verdict of  “not guilty” was the final 
decision in the case. Lavallee was finally free 
to rebuild her life.

An interesting 2006 movie, “Provoked,” 
dramatizes the true life story of  Kiranjit 
Ahluwalia, which is similar to Lavallee’s story. 
Ahluwalia’s case, known as R. v. Ahluwalia, 

is said to have changed the definition of  the 
word “provocation” in cases of  battered 
women. As a result, the court reduced her 
crime from murder to manslaughter, which is 
a less serious offence. Kiranjit Ahluwalia was 
honoured in 2001 at the first Asian Wom-
en Awards in recognition of  her “strength, 
personal achievements, determination and 
commitment” in helping to bring to light the 
subject of  domestic violence.
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Story 19
The Supreme Court Clarifies and 
Expands the Use of the “Battered 
Woman Syndrome” in Other Defenses

The battered woman syndrome was 
further developed eight years later 
in 1998 in the following case, which 

again went all the way to the Supreme Court 
of  Canada. This case is very important be-
cause this time, the Supreme Court ruled that 
the syndrome can be pleaded as a defense 
against crimes that are not violent crimes, 
such as theft. Note however, that in this 
case the court did not allow this defense to a 
woman who was found guilty of  murder and 
attempted murder.

Margaret Ann Malott was, in many ways, 
an unfortunate woman. She was married for 
seven years to a man who violently abused 
her and their five children. Then she and Paul 
Malott lived common-law for 19 years and 
had two children together. Mr. Malott abused 
her physically, sexually, psychologically and 
emotionally. She went to the police, but Mr. 
Malott was a police informant on drug deals 
and the police very improperly told him of  
her complaints. As a result, he became even 
more violent towards her.

The couple finally separated. Mr. Malott 
took their son and went to live with his girl-
friend, Carrie Sherwood. Ms. Malott and their 
daughter continued to live at the house of  
Mr. Malott’s mother. They still had contact, as 

Mr. Malott dropped by his mother’s home on 
a regular basis, often bringing Ms. Sherwood 
with him.

On March 23, 1991, Ms. Malott went to a 
medical centre with her estranged husband 
to get prescription drugs for use in his illegal 
drug trade. She took a .22 calibre pistol from 
Mr. Malott’s gun cabinet, loaded it and carried 
it in her purse. After driving to the medical 
centre with Mr. Malott, she shot him to death. 
She then took a taxi to Ms. Sherwood’s home, 
shot her and stabbed her with a knife. Ms. 
Sherwood survived.

Ms. Malott was charged with murder and 
attempted murder. At her trial, she testified 
about the extensive abuse which she had suf-
fered. The Crown admitted that she had been 
subject to terrible physical and mental abuse 
at the hands of  Mr. Malott. She brought in 
expert evidence to show that she suffered 
from battered woman syndrome, and was 
acting in self-defense.

The jury found Ms. Malott guilty of  mur-
der and attempted murder. Because of  her 
terrible history of  abuse, the jury made an 
unusual plea that she should receive the mini-
mum sentence for her crimes.

Ms. Malott appealed her convictions to the 
Ontario Court of  Appeal, which heard the 



59

case in 1996. Two of  the three judges who 
heard the case dismissed her appeal.

The female judge, Justice Abella, disagreed 
with the others. She said the trial judge made a 
mistake by not taking seriously the expert evi-
dence on battered woman syndrome and how 
it affected the reasonableness of  Ms. Malott’s 
actions. She felt the jury was not properly 
guided by the trial judge about how to link the 
expert evidence to the facts of  the case. Jus-
tice Abella thought that if  the jury members 
had been properly instructed by the trial judge, 
they might have come to a different verdict.

Unsuccessful at the Court of  Appeal, Ms. 
Malott appealed to the Supreme Court of  
Canada.41 Seven judges unanimously dis-
missed Ms. Malott’s appeal, saying that the 
trial judge did, in fact, properly instruct the 
jury and give them enough information. Two 
of  the female judges, L’Heureux-Dubé and 
McLachlin, wrote a separate judgment. The 
judges reflected on trials by jury, made up of  
twelve average citizens. They said it is import-
ant for such people to get expert information 
about what it means to be a battered woman:

A judge and jury should be told that a 
battered woman’s experiences are gener-
ally outside the common understanding 
of  the average judge and juror, and that 
They should seek to understand the ev-
idence being presented to them in order 
to overcome the myths and stereotypes 
which we all share. Finally, all of  this 
should be presented in such a way as 
to focus on the reasonableness of  the 
woman’s actions, without relying on 
old or new stereotypes about battered 
women.42

Say that you were called for jury duty in a 
murder trial where a woman claims self-de-
fense because she suffers from battered wom-
an syndrome. The abuse in the relationship at 

times was mutual, but as the woman’s de-
ceased husband was a big man, she often got 
the worst of  it. He had threatened to kill her, 
she had gone to the hospital several times, yet 
still they lived together. Until one night, when 
she shot him while he slept.

You, the juror, have no experience of  
abuse, because you have fortunately lived in 
a happy family and have a loving husband. 
Would it help you and the other jury mem-
bers to hear an expert’s explanation of  the 
battered woman syndrome? Would it make 
you less likely to assume that she could have 
just left her husband rather than killed him? 
Would it help you to understand what she 
might have seen as reasonable in the circum-
stances? Whether or not this woman succeeds 
in her defense of  self-defense, it is important 
that you do not decide based on assumptions 
and stereotypes, but on specific information, 
fact, evidence, and professional explanations 
of  a psychological state that is foreign to you.

The case also explained that battered wom-
an syndrome can be pleaded as a defense to 
crimes other than violent crimes. For exam-
ple, if  a woman is arrested for selling drugs, 
and she is a battered woman whose boyfriend 
has forced her to do this, the battered woman 
syndrome might apply in her defense. She 
might claim “duress” (that she was forced to 
act under threat), even if  she was not under 
an immediate threat of  violence.

The judges also looked at the cases follow-
ing R. v. Lavallee and saw something happen-
ing which they had not expected. The courts 
were creating a whole new stereotype of  the 
“battered woman,” as a passive, helpless and 
dependent victim. Battered women who did 
not fit that stereotype, such as strong, pro-
fessional women, or women who had fought 
back against their abusers, were finding it 
hard to get justice.43
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This is an important point. The emphasis 
of  the battered woman syndrome must be on 
the reasonableness of  the woman’s actions in 
the context of  her personal experiences and 
her experience as a woman.

Take, for example, a woman who has 
suffered long-term physical and psychological 
abuse by her husband. She is, perhaps, your 
supervisor at work – a strong woman who 
has established a career in a leadership role. 
She is not dependent, weak or helpless, but 
she lives under a cloud of  stress and fear. Her 
husband’s abuse has gotten worse. She has 
two children to shield, and she greatly fears 
losing custody of  them. She fears the retal-
iation of  her husband if  she took the chil-

dren and left, because he has told her many 
times that he would find them and kill them. 
And she knows better than anyone else that 
he means it. She may, at some point, snap. 
Knowing all this, wouldn’t you be able to un-
derstand the reasonableness of  her belief  that 
she has no option but to kill him to protect 
herself  and her children?

These cases are important not only because 
of  the light they shed on battered woman 
syndrome. The bigger picture shows how 
women’s perspectives and experience were 
finally working their way into the criminal law, 
after having been ignored and minimized for 
most of  Canadian history.
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Story 20
“Honor-Killing”  
in Today’s Canada

Some people in certain cultures see the 
defense of  family “honor” as a justifica-
tion for violence and murder.44 Over-

whelmingly, the violence is directed against 
unmarried women who are perceived to 
“shame” the family, usually through disobey-
ing its members, or by asserting their right to 
live as they please. In 1993, Canada’s refugee 
guidelines were changed to allow women 
facing gender-related persecution to apply for 
refugee status. But Canada has its own prob-
lems in this area.

In 2009, the country was shocked by a 
mass “honour killing.” Sisters Zainab (19), 
Sahar (17) and Geeti (13) Shafia, along with 
their father’s first wife, Rona Amir, were 
found drowned in a submerged car in the 
Kingston Mills lock in eastern Ontario. The 
Shafia family had been returning to their 
home in Montreal in two cars following a trip 
to Niagara Falls. They had stopped at a motel 
in Kingston for the night.

It seemed at first to be a tragic, bizarre ac-
cident. But suspicious facts began to emerge. 
There was physical evidence such as scratches 
and dents on the front of  one of  the cars 
that matched the ones on the back bumper 
of  the submerged car, suggesting one car 
crashed the other into the water. Mohammad 
Shafia, his wife Tooba Yahya Mohammad and 
their son, Hamed, were charged with four 

counts of  first-degree murder and conspira-
cy to commit murder. This means they were 
charged with deliberately planning together 
to carry out the killings. They each plead not 
guilty. The trial at the Ontario Superior Court 
was held before a jury of  twelve people.

The personalities of  the family, who were 
recent immigrants from Afghanistan, became 
clearer during the trial. Mohammed Shafia 
was a strict father who ruled by old-world 
Afghani values of  family “honor.” His daugh-
ters wanted to make decisions in their own 
lives, so two of  them did so in secret. Zainab 
ran away and married, and Sahar had a secret 
boyfriend. The youngest, Geeti, told school 
administrators repeatedly that she wanted to 
be taken away from her parents and put into 
foster care. On hidden wiretaps, Shafia cursed 
and swore at his dead daughters, using words 
such as “whores,” “filthy,” and “treacherous.”

“There was no other way,” he told his wife 
during one taped conversation. “They com-
mitted treason from beginning to end. They 
betrayed kindness, they betrayed Islam, they 
betrayed our religion and creed, they betrayed 
our tradition, they betrayed everything.”

With conversations like these, the de-
fense was hard to believe. The Shafia par-
ents claimed that their son, Hamed, took 
the second car and followed his sisters who 
drove away from the hotel, and accidental-
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ly rear-ended their vehicle. His mother and 
father knew nothing because he did not tell 
them. He did not tell the police this story un-
til four months after the investigation started.

The jury that heard the Shafia’s criminal 
trial took only 15 hours to decide that all 
three were guilty of  murder, the motive being 
to defend the family’s honor. The first wife of  
Mohammed Shafia had been murdered mere-
ly because she was becoming a nuisance.

“It is difficult to conceive of  a more 
heinous, more despicable, more honor-
less crime,” Justice Maranger said on Jan. 
29, 2012, after the guilty verdicts were an-
nounced. All three were given an automatic 
life sentence with no chance of  parole for 25 
years.

All three have appealed the decision to the 
Court of  Appeal of  Ontario.45 They claim 
that the trial judge encouraged stereotype 
and prejudice about Afghani Muslim families 
which made the jurors think that the Shafias 
were more likely to commit “honor killing.” 
One of  the main grounds of  appeal is that 
the trial judge allowed the Crown to admit 
expert evidence on “honor killings” into the 
trial.46 Dr. Shahrzad Mojab of  the Universi-
ty of  Toronto had been called in. She is an 
expert in the relationship between culture, re-
ligion, patriarchy and violence against women, 
and specifically as this issue relates to “honor 
killing.”

The trial judge had said that there was a 
need for her expert evidence because the con-
cepts of  honor, family and gender dynamics 
within such communities is knowledge that is 
outside the scope of  a typical Canadian jury. 
Dr. Mojab would give general information 
about “honor killing,” not opinions about 
whether this case was an “honor killing.”47

The defense tried to reject Dr. Mojab’s 
evidence by saying that she was a biased 

witness, because she admitted that she is a 
feminist who believes “honor violence” must 
be stopped. The court admitted her evidence 
anyway, saying that she would only provide 
educational information.

In their appeal, the Shafias say that Dr. 
Mojab’s testimony was “overwhelmingly prej-
udicial” to their case. She had told the original 
Kingston jury that in some Middle Eastern 
cultures, a family’s reputation is measured by 
the obedience and chastity of  its women – 
and that even the mere hint of  inappropriate 
conduct can be a death sentence. They say 
this created in the jury a sense that the Shafias 
“had a disposition to commit family homicide 
as a result of  their [Afghani] cultural back-
ground.”

The Shafias point to what they say is a 
climate in society that fears and stereotypes 
Muslim people. “By reinforcing pre-existing 
stereotypes of  violent and primitive Mus-
lims,” they say in their application for appeal, 
“[Mojab’s testimony] created the risk that 
the jury’s verdict would be tainted by cultural 
prejudice.” They argue that the appeal court 
should overturn their convictions and order a 
new trial.

“Honor killings” and “honor violence” 
will never be excused in Canada, as this and 
the next case shows. Regardless of  what the 
family believes, no matter how virtuously 
they feel they are behaving in defense of  their 
family honor, in Canada these acts are serious 
crimes, punishable by long periods of  im-
prisonment. And each member of  the family 
who contributes to the plan to exact revenge 
on the “disobedient” family member will face 
arrest.
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Story 21
Domestic Violence Is a Crime

It was only in the 1970s with the establish-
ment of  shelters for battered women that 
domestic or family violence began to be 

discussed openly. Previously, it was a shame-
ful secret that happened behind closed doors. 
Into the 1980s, domestic violence began to be 
taken seriously. In 1982, Parliament made a 
motion to direct police to make laying charges 
in such cases a priority. Many provincial and 
territorial governments passed specific laws 
on family violence, and in the early 2000s, 
several provinces developed specialized Do-
mestic Violence Courts.

Canada’s Criminal Code does not have a spe-
cific section on domestic violence, but it has 
many sections that police can apply in such 
cases, including assault, kidnapping and forc-
ible confinement, abduction, extortion, mur-
der, attempted murder, sexual assault, conspir-
acy and criminal harassment (or “stalking”).

It is a tragic fact that many women are 
unsafe in their own homes in Canada and 
around the world. Domestic violence is 
not peculiar to one culture, but crosses the 
bounds of  culture, race and socio-economic 
status. Any woman can be affected.

Abuse of  a woman in a relationship often 
happens at the hands of  her intimate partner, 
but the extended family can also participate 
in the abuse. The purpose of  woman abuse is 
to control and dominate, either to punish the 
woman or to force her to submit to the will 
or decisions of  others in the family. Imagine 

being beaten to force you to marry someone 
against your will. In 2013, a criminal case 
from Alberta’s highest court, the Court of  
Appeal, looked directly at this issue.48

The victim, an adult woman, lived in a 
house with her extended family. The victim’s 
uncle saw himself  as the head of  the family, 
and controlled the victim’s finances and em-
ployment. The uncle did not approve of  the 
man she wished to marry. He wanted her to 
marry someone he had arranged for her. She 
refused, and her uncle and three of  his adult 
children ganged up on her. They pushed, 
kicked and beat her, pulling out a large clump 
of  her hair by the roots, and kicking her 
in the stomach as she lay on the floor. The 
attack happened in the home they all shared. 
After the attack, the victim fled and lived in a 
women’s shelter for about three weeks.

The police charged all four attackers with 
assault causing bodily harm under the Crim-
inal Code. But when the cases came to trial 
in the lower courts, only the uncle was sen-
tenced to 90 days in jail. The uncle’s two sons 
and his daughter, who participated willingly 
in the attack, were all given a conditional 
discharge at trial. A “conditional discharge” 
means the guilty person is “discharged” (or 
excused) from a crime as long as they agree to 
meet certain specific conditions. For example, 
they must maintain “good behavior,” come to 
court when needed, not move away, not have 
contact with certain people, etc.
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Three of  the attackers were not convicted 
of  any crime and therefore were left with no 
criminal record. There was, effectively, no 
consequence for them at all.

It seems incredible that, in this case, the 
victim’s 32-year old first cousin, Bandesha, 
should face no punishment for such a seri-
ous attack on the victim. The trial judge gave 
several reasons for his decision. Bandesha 
had been a permanent resident of  Canada 
for ten years, where he owned and operated a 
long-distance trucking business, but was not a 
Canadian citizen. If  he had been convicted of  
this crime, he could have been deported, or 
faced difficulties crossing the American bor-
der in the course of  his business. The judge 

focused on what would happen to Bandesha, 
the offender, rather than on what happened 
to his victim.

The Crown appealed this sentence of  
conditional discharge to Alberta’s highest 
court, the Court of  Appeal. The lawyers for 
the Crown argued that Bandesha deserved a 
much more serious punishment. The Crown 
also appealed the brother’s and sister’s sen-
tences, but because of  mistakes and delay, it 
did not serve them with proper documents in 
time and so those appeals did not go forward. 
They faced no punishment.

The Court of  Appeal agreed with the 
Crown that Bandesha’s conditional discharge 
was wrong and unjust. It also sent a terrible 

In some cultures, women are not free to choose or reject a prospective 
spouse. That sort of  coercion is abhorrent to Canadian society, and 
physical beatings to enforce such coercion are doubly abhorrent. When  
a competing set of  cultural values lead to such illegal physical  
coercion in Canada, denunciation is necessary.
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message that such violence was acceptable. 
The Court of  Appeal judge made several 
important points about this crime, and the 
sentence given. The judge said there must be 
“proportionality” to each sentence, meaning 
that every sentence must fit the seriousness 
of  the crime. Here, allowing the attacker to 
simply walk away from his crime implied that 
the crime was not a serious one. A condi-
tional discharge was not proportionate to a 
deliberate attack on a family member in the 
family home, and to the degree of  Bandesha’s 
responsibility in that attack.

The Court of  Appeal also said that immi-
gration consequences for the offender could 
not be used to justify very light sentences 
such as the one given to Bandesha. In fact, 
the court said that immigration concerns 
should have little, if  any, weight in sentencing. 
Thus, people from other countries cannot 
argue that they should be spared the conse-
quences of  their actions merely because they 
might get deported.

Assault causing bodily harm is a serious 
crime. The maximum sentence for this crime 
in the Criminal Code is ten years imprisonment. 
The attack also had elements of  “extortion,” 
which is trying to make someone do some-
thing they don’t want to do by using threats 
or force. Bandesha and the others used phys-
ical punishment to force the victim to agree 
to marry someone she did not want to marry. 
Extortion is a crime in Canada, punishable by 
up to life imprisonment.

The Court of  Appeal ordered Bandesha 
to serve 84 continuous days in jail. He had 
already served six days before the trial, so 
the total sentence was 90 days, the same 
sentence given to his father, the leader of  
the attack.

The Court of  Appeal judge said something 
very important about how such attacks are 

not tolerated in Canadian society, and should 
be punished:

In some cultures, women are not free to 
choose or reject a prospective spouse. 
That sort of  coercion is abhorrent to 
Canadian society, and physical beatings 
to enforce such coercion are doubly 
abhorrent. When a competing set of  
cultural values lead to such illegal phys-
ical coercion in Canada, denunciation is 
necessary.49

In Canada, such violence is a crime – a 
crime that needs to be “denounced,” meaning 
that it must be publicly identified and con-
demned as a crime. It must also be punished 
as a crime, and made part of  the criminal 
record of  the person who committed it. This 
kind of  crime also needs to be punished for 
reasons of  “deterrence,” so that other people 
know they will face similar punishment if  
they commit such crimes. Deterrence pre-
vents crime from happening in the first place, 
because it makes potential offenders think 
twice about the consequences of  their intend-
ed actions.

As the judge in this case said, “[V]iolence 
of  some length deliberately employed to 
obtain sustained dominance and power over 
someone else […] becomes far worse yet 
where the object is something as personal and 
lasting as a coerced marriage.”

This recent Court of  Appeal case shows 
that the highest court in Alberta takes domes-
tic violence seriously.

In Canada, there are many supports for 
victims of  domestic violence such as women’s 
shelters and social agencies that help them 
find safety, education and employment. The 
police, courts and public prosecutors will 
prosecute the abusers as the criminals they 
are. No matter how desperate her situation, a 
victim of  abuse is not alone.
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Story 22
Cultural Differences  
Do Not Excuse Crime

Only 23 years old at the time of  her 
death in 2011, R.K.B. was a talented 
young woman. She was born, raised 

and educated in India and was a talented 
dancer, and a member of  a dancing group. 
She had family in India who supported her 
in her move to Canada thinking that she was 
embarking on a better life. She wanted to 
work and had started her job as an adminis-
trative assistant at a newspaper office where 
she worked three days a week.

Her husband, Mr. Singh, was three years 
older. He and R.K.B. met in India at college. 
Mr. Singh’s father had been a police officer in 
Punjab, India. He and his wife immigrated to 
Canada in 2002 and settled in Surrey, British 
Columbia.

R.K.B. and Mr. Singh began a romance 
in India. Both families were happy with the 
match and by the time Mr. Singh left to immi-
grate to Canada in early 2008, the couple were 
engaged. When Mr. Singh arrived in Canada, 
he began working and the couple stayed in 
contact daily by webcam and cell phone.

Mr. Singh became a permanent resident 
of  Canada on March 31, 2008. In November 
2008 along with some of  his extended family, 
he travelled back to India where he and R.K.B. 
were married. He stayed there with her for 
a couple of  months before he returned to 
Canada and sponsored her to come to Canada 

from India. She arrived in August 2009.
When she arrived, they lived in a large 

basement suite. R.K.B. seemed to be ad-
justing well and was happy. Her husband’s 
family supported her efforts to get a job. Mr. 
Singh, however, did not want his wife to work 
outside the home. He went with her and filled 
out job applications for her, making sure she 
did not get the job. This kind of  controlling 
behavior is a warning flag.

Despite Mr. Singh’s opposition, his wife fi-
nally did manage to get a position at Diversity, 
a group that helps new immigrants to Cana-
da. After another trip to India, the problems 
in the couple’s relationship became apparent. 
They decided that moving further away from 
his family might help, so they rented a suite 
from a family friend of  R.K.B. They were to 
move in on May 1, 2011.

Before the move, the couple had a serious 
argument. She called her mother in India 
who advised her to leave, take her passport 
and permanent resident card, and stay with 
her family friend. She left and the next day 
returned with the family friend to gather her 
belongings. Mr. Singh called her and asked 
her to move to their new home as they had 
planned, but she refused. She told him she 
wanted a divorce.

Mr. Singh called various relatives to try to 
salvage the relationship, but it became clear 
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that the relationship was over. He quit his job, 
stopped taking his epilepsy medication, and 
stopped eating and sleeping. He spiraled into 
obsessive behaviour, and felt he could not live 
without her.

On July 28, 2011, Mr. Singh brutally 
murdered his wife at the Punjabi language 
newspaper where she worked. At 11:30 a.m., 
Mr. Singh walked into the office carrying two 
knives and a hatchet. Five other employees 
were working there at the time. While she 
struggled to defend herself, Mr. Singh struck 
R.K.B. in the head with the hatchet, then 
stabbed her savagely over 30 times.

Mr. Singh told the others present she was 
his wife and said she had been unfaithful to 
him. Two of  her co-workers tried to inter-
vene and were in turn attacked by Mr. Singh. 
They called 911.

At his murder trial, 81 letters of  support 
were sent to the British Columbia Supreme 
Court describing Mr. Singh as a quiet, kind 
individual who had no history of  violence 
and no criminal record. He plead guilty to 
“second degree murder” (murder that is not 
calculated, planned and deliberate, but which 
is still murder). It carries a maximum sentence 
of  life imprisonment, meaning 25 years.

The only issue before the British Colum-
bia Supreme Court was how long Mr. Singh 
would have to remain in prison before he 
could apply for “parole,” which is gradual, 
supervised release from prison. There is no 
guarantee that he would be granted parole; 
the judge, however, had to determine the 
earliest date he could apply for it. The Crown 
and defense agreed on a 16-year period of  
imprisonment before Mr. Singh could apply 
for parole.

The “mitigating factors” (factors that 
might reduce his sentence) were Mr. Singh’s 
lack of  a prior criminal record, guilty plea, 

his youth, remorse and his willingness to 
take courses in prison to adjust his attitudes 
toward women. His lawyer also urged the 
Court to consider Mr. Singh’s upbringing in 
India where “women are not considered equal 
to men.”

The Court sharply rejected this argument 
as a mitigating factor, and made a very im-
portant statement:

Justice in Canada does not permit the 
viewing of  a crime of  violence against 
women and the vulnerable as anything 
other than abhorrent and to be de-
nounced in the strongest terms possible. 
Women in Canada, and indeed in any 
civilized society, are equal persons to 
be afforded the full protection of  the 
law, and have the corresponding rights 
and privileges including the complete 
liberty to make their own choices as 
human beings in accordance with the 
freedoms available to all.50

There were also several “aggravating 
factors” (factors which increased the severity 
of  the crime): the victim was his spouse; the 
brutal nature of  the crime and its planning; 
the fact it was carried out in a public place; 
and the fact that another person was hurt try-
ing to help the victim. The judge in the case 
looked for guidance to similar cases. They are 
very grim reading.

In one case, the accused was convicted by 
a jury of  murdering his 17-year-old daughter 
who was having a relationship with a man 
from another community. The accused had 
at first pretended to support her decision but 
then stabbed her 17 times while driving her 
to see her boyfriend. He was sentenced to 
imprisonment for life with no eligibility for 
parole for 16 years.51

In a second case, the accused had mur-
dered his pregnant wife, set fire to her body 
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and abandoned it. The period of  parole ineli-
gibility was set at 15 years.52

In a third case, the wife had gone to a 
women’s shelter. During a visit there, the 
accused convinced her to go to his home, 
where he killed her, put her body in a suitcase 
and tried to throw it in the river. Parole eligi-
bility was set at 14 years.53

In a fourth case, the accused was in a rela-
tionship with the deceased who started to pull 
away from him. He began stalking her and 
then beat her on one occasion. On the day of  
the murder he asked her to come into his car 
to talk to him, and then shot her in the head. 
He fled to the United States where he hid for 
12 years. The period of  parole ineligibility 
was set at 16 years.54

Having looked at these examples, and 
knowing that Singh was sentenced to life im-
prisonment, the judge ordered Singh to stay 
in prison for 16 years before being considered 
for parole. The judge also imposed a lifetime 
ban on carrying weapons and ordered that a 
DNA sample be taken from him (presumably 
for an offender database).

This is a case where the judge very clearly 
set out Canada’s position on the equality of  
girls and women in our society. Whatever 
may be the situation elsewhere, arguments 
that assume that women are inferior to men, 
or excuse the controlling and dominating of  
a woman by a man, will not be accepted in 
Canadian courts.
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Story 23
Balancing the Right to Religious 
Freedom with the Right to a Fair Trial 

The Canadian Charter of  Rights and Free-
doms came into force in 1982, the same 
year Canada’s first female Supreme 

Court Justice, Bertha Wilson, was appointed. 
The Charter is an important part of  Canada’s 
constitution in terms of  equality generally, but 
specifically in terms of  women’s rights. It sets 
out rights and freedoms, including:
• fundamental freedoms, like the freedom 

of  religion, freedom of  thought, belief, 
opinion and expression, freedom of  the 
press, freedom of  peaceful assembly, and 
freedom of  association.

• democratic rights, such as the right of  
citizens to vote.

• legal rights, such as the right to life, lib-
erty and security of  the person, the right 
not to be unreasonably searched or impris-
oned, the right to trial within a reasonable 
time, and the right to be presumed inno-
cent.

• equality rights, which are rights not to be 
discriminated against because of  race, na-
tional or ethnic origin, colour, religion, sex, 
age or mental or physical disability.
But circumstances and situations come up 

in which certain rights and freedoms conflict. 
Take for example the segregation of  wom-
en from men in some places of  worship. It 
could be argued that the freedom of  religion 
conflicts with the women’s freedom of  asso-

ciation, or their rights to equality and equal 
treatment. There is no guidance about these 
kinds of  conflict in the Charter, and it is left 
up to the courts to find a balance between the 
rights and freedoms in dispute. The next case 
from 2010 dealt with such a conflict.55

The complainant, N.S., was a victim of  
many sexual assaults by her uncle and her 
cousin over the years. They were charged with 
these crimes, and the criminal trial was sched-
uled to go to court. N.S. said that because of  
her Muslim religious beliefs, she must wear a 
niqab (a face-covering garment which reveals 
only the woman’s eyes) while testifying against 
her abusers in court.

The accused men said that their right to 
defend themselves required that they, their 
lawyers and the judge be able to see her face 
and her expressions when she testified and in 
particular, when she was cross-examined.

There was a “preliminary inquiry,” or 
meeting between the lawyers and the judge 
to make sure there is enough evidence to 
have a trial. The accused asked the judge to 
order N.S. to remove her niqab when testi-
fying and when being cross-examined. The 
judge questioned N.S., then allowed her to 
talk to her lawyer. The judge ultimately ruled 
in favor of  the accused. He said that N.S. had 
removed her niqab when she got her driver’s 
licence. A criminal trial was a far more serious 
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event than getting a licence, and therefore she 
should remove her niqab while testifying in 
court.

N.S. objected to this order, and brought 
the case to the Ontario Superior Court. She 
said that the judge’s order violated her right to 
freedom of  religion.

The Ontario Superior Court agreed with 
her and cancelled the order. They said the 
judge should not have questioned the com-
plainant without giving her an opportunity 
to consult her lawyer. For other reasons, the 
matter was sent back to the original judge.

N.S. did not accept this, and appealed to 
the Court of  Appeal of  Ontario. They said 
that the preliminary inquiry judge did not 
take N.S.’s claim of  religious freedom serious-
ly enough. He spoke to her about the issue 
without enough information before him, and 
without her lawyer being present.

Sometimes legal cases can be very techni-
cal. But sometimes, judges see the bigger pic-
ture outside the legal case. The judge realized 
what was crucially important for N.S.: she 
must describe painful details of  her childhood 
in public, where she would be challenged on 
her version of  events. He said the situation is 
even worse when the abusers are family mem-
bers. Knowing all this, he said, “It should not 
surprise anyone that N.S., when faced with 
this daunting task, seeks the strength and so-
lace of  her religious beliefs and practices.”56

The judge said that the Charter itself  in s. 
27 affirms the multicultural heritage of  Cana-
da. He said allowing the wearing of  the niqab 
would show that participating in the justice 
system does not have to come at the cost of  
compromising a person’s religious beliefs. It 
would also help some women victims over-
come barriers in testifying in sexual assault 
matters and as such it “promotes gender 
equality.”57

There is, on the other hand, a public 
interest in getting at the truth in a criminal 
trial. In Canada, we value open courts where 
witnesses, lawyers, judges and the accused can 
be seen, heard and identified by the public. 
Would allowing N.S. to wear a niqab when 
testifying give her an anonymity that is not 
given to other witnesses or to the accused? 
If  her face was covered, would it be harder 
for the judge to determine whether she was 
telling the truth? Would the public lose con-
fidence in the way the trial is run, and in the 
verdict?58

The judge tried to balance all these issues. 
Interestingly, he suggested that court process-
es could be changed to improve the situation 
for women like N.S. Among his suggestions 
were the use of  all-female court staff  (includ-
ing a female judge), cross-examination by a 
female lawyer and closing the court to all men 
other than the accused and his lawyer.59

The Supreme Court of  Canada dismissed 
the appeal by the accused and agreed with 
the Ontario Court of  Appeal’s approach to 
balancing freedom of  religion and the right to 
a fair trial.

This case addresses a current issue which 
is at the intersection of  gender, race and 
religion. It shows how complicated it can 
sometimes be to balance Charter rights and 
freedoms. It also shows that there is increas-
ing willingness to modify traditional ways of  
doing things in the criminal justice system 
for women victims, and a sensitivity to the 
difficult task of  testifying as a victim in court, 
particularly in a sexual assault matter.

There are many adaptations in courtrooms 
for victims of  crimes. People who speak a dif-
ferent language have the right to an interpret-
er. People with physical disabilities affecting 
their speech may speak through a computer 
program. Child victims may give testimony in 
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a separate room by closed circuit television, 
or may have a support person sit with them if  
they give their testimony in court. There is a 
greater realization now that testifying against 
an accused, especially when you have been 
the victim of  a violent crime, can make you 
suffer the crime all over again. This is called 
“re-victimization.”

In criminal law, the accused has many 
rights that must be respected. There are many 
rules in place so that they are given a fair trial. 
It is not only fair and just that the specific sit-
uation of  each victim be considered as well – 
it is an essential step towards gender equality.
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Story 24
The Supreme Court of Canada  
Says Abortion Is Not a Crime

There are few more controversial sub-
jects than abortion. In many coun-
tries, it is very difficult for a woman 

to obtain an abortion, even if  the pregnancy 
is the result of  a crime such as rape.

Before 1988, abortions in Canada were 
very difficult to obtain. They were illegal 
under Canada’s Criminal Code except in very 
limited circumstances. If  you wanted an abor-
tion, you had to go to an approved hospital 
which had at least four doctors willing to per-
form abortions. Over a quarter of  Canadian 
hospitals did not meet this standard. An ap-
proved hospital might have been hours away 
from your community. You would have had 
to be examined by a Therapeutic Abortion 
Committee (TAC) to be granted the necessary 
certificate. And only after that process could 
you approach a doctor for an abortion with-
out fearing that you would be charged with a 
crime under the Criminal Code.

TACs were committees set by law, with 
three medical doctors (mostly men) at certain 
hospitals. These TACs decided whether the 
pregnancy would affect the woman’s “life 
or health.” Some TACs had a broad defini-
tion of  health including physical, social and 
psychological well-being, but some did not. 
Some refused applications by married women 
unless they showed they would be in physical 
danger from the pregnancy. There were no 
guidelines; it was impossible for women to 

know what standard each hospital would use.
You can imagine how this slow and com-

plicated system caused anxiety and uncertain-
ty. The earlier an abortion is performed, the 
less severe are its impacts on the woman’s 
health. The delay of  weeks can be serious, 
even fatal. Because of  this, many women re-
lied on “backroom” abortions, using danger-
ous methods and unregulated practitioners. 
These women faced dreadful medical compli-
cations along with increased fear and stress.

Three doctors felt this situation was terri-
bly unfair to women. Dr. Henry Morgentaler, 
Dr. Leslie Frank Smoling and Dr. Robert 
Scott claimed that a woman should have com-
plete control over her body, and that her de-
cision to have an abortion was hers and hers 
alone. She was the best placed to know and 
judge her personal circumstances. They set 
up an abortion clinic in Toronto to perform 
abortions on women who had not received 
certificates from the TACs.

Dr. Morgentaler had long been an abortion 
rights activist. He had challenged the Criminal 
Code section on abortion in 1976,60 but the 
Supreme Court of  Canada did not at that 
time think it had the authority to strike down 
the law. Dr. Morgentaler was arrested again in 
1988 under the Criminal Code section restrict-
ing abortion.61 The trial court acquitted the 
doctors. The Crown appealed and the Ontar-
io Court of  Appeal sided with the Crown and 
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said that the doctors’ convictions were valid 
under the law. The doctors appealed the case 
once again to the Supreme Court of  Canada.

What was different in 1988 was that the 
Canadian Charter of  Rights and Freedoms62 was in 
place. Abortion was not included as a right in 
the Charter, but the doctors argued that abor-
tion rights fell under section 7. That section 
said everyone has the right to life, liberty and 
security of  the person. They argued that the 
Criminal Code limit on this right was not “justi-
fied in a free and democratic society.”

The Supreme Court agreed with the doc-
tors. Morgentaler was acquitted of  the crime. 
Because this case struck down the Criminal 
Code abortion section, to this day Canada has 
no official law against abortion.

The Court wrote four judgments giving 
different reasons for its decision, and a fifth 
judgment disagreeing with the others. The 
majority of  judges used language of  gender 
equality. Justices Dickson and Lamer looked at 
the law’s physical, psychological and emotion-
al effects on women: “Forcing a woman, by 
threat of  criminal sanction, to carry a fetus to 
term unless she meets certain criteria unrelat-
ed to her own priorities and aspirations, is a 
profound interference with a woman’s body 
and thus a violation of  security of  the per-
son.”63 These judges said that the Criminal Code 
section was not a reasonable response to the 
aim of  protecting women’s lives and health. 
Indeed, they found that the system produced 
great trauma, stress and inconvenience.

Justice Wilson, the only female judge who 
wrote a judgment, agreed that the law infringed 
a woman’s liberty and security of  the person. 
Women, she said, are treated as powerless, and 
the law lets others make decisions about their 
bodies. She said that abortion is a women’s 
issue, to be decided by the woman alone: “The 
right to reproduce or not to reproduce […] is 

properly perceived as an integral part of  mod-
ern woman’s struggle to assert her dignity and 
worth as a human being.”64

The court was divided, just as Canadian so-
ciety remains divided on the issue. The Morgen-
taler case did not declare a constitutional right 
to abortion. It said abortion is not a crime. 
Parliament made two attempts to pass an 
abortion law in 1988 and 1989; the first didn’t 
pass the House of  Commons, and the second 
was defeated in the Senate. No other action 
has been taken by our elected representatives 
to replace the abortion law since then.

But the lack of  any abortion law creates 
problems as well. Access to abortion varies 
widely across the country, and different prov-
inces restrict it in various ways,65 including:
• Saying that abortions must be done with-

in 12 weeks to be covered by provincial 
health insurance.

• Not providing abortions within a province 
(such as Prince Edward Island), so women 
have to go to other provinces.

• Making it a condition of  health-care reim-
bursement that the abortion be performed 
at a hospital (not a clinic).

• Setting different rules about pre- and 
post-abortion counselling – how much is 
provided, and how much may be covered 
by insurance.
The debate over abortion and women’s 

rights is not settled. There are still very im-
portant issues to think about and consider 
such as balancing abortion rights with free-
dom of  religion, the serious problems around 
sex-selective abortion (where usually female 
fetuses are aborted), and the crime of  forced 
abortion.

Abortion, however, is one of  the basic 
rights that women have fought for, represent-
ing no less than women’s control over their 
own bodies.
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Story 25
“Rape Shield” Laws

This last story is a complex one, but 
extremely important. It concerns how 
the growing recognition of  women as 

full persons under Canadian law has changed 
the understanding of  rape, or sexual assault. 
It also reveals how deep-seated are ideas and 
beliefs which hold women to be less than full 
persons.

Attitudes that condemn “loose” or immor-
al women have been around for hundreds of  
years. Their way of  life, their mode of  dress, 
their behavior around men, and their sexual 
histories have all been used to justify sexual 
violence against them.

These attitudes survive even today in the 
phrases “she was asking for it,” and “she had 
it coming.” In sexual assault cases, people 
sometimes blame the victim, asking why she 
was out late at night, why she was dressed in 
a sexually provocative way, why she drank or 
did drugs, or why she flirted with the man.

Women who were raped used to have 
their sexual histories dragged into court. It 
affected their credibility and the likelihood 
that they consented. For example, it used to 
be assumed that a sex worker could not be 
raped, no matter what her wishes were in the 
particular situation or the degree of  violence 
she suffered. And any woman who said she 
was raped was cross-examined intensely on 
every detail of  her sexual history, especially 
her history with the man she accused of  rape. 
If  she agreed to that, the thinking seemed to 

go, she probably agreed to this. Is it a surprise 
that many women victims did not want to go 
to the police?

Beginning in the 1970s, the government 
of  Canada tried to change how sexual assault 
victims were questioned in court, by passing 
“rape shield laws.” In 1976, a section was 
added to the Criminal Code. The new section 
permitted the victim’s sexual history to be 
considered in sexual assault cases, but only 
in a private hearing. The judge would then 
say whether that evidence should be included 
or excluded. Unfortunately, the way courts 
interpreted this section actually made matters 
worse. Victims found themselves forced to 
answer questions about their sexual past.66

In 1983, Parliament completely reworked 
Canada’s sexual assault laws. Section 276 was 
added to the Criminal Code, which forbade 
using the victim’s sexual history with some-
one other than the accused. Only in three 
instances could the victim’s sexual history be 
used in court:
1. To prove that Crown evidence was false.
2. To establish identity of  the parties.
3. To support a defense that the accused mis-

takenly believed the victim consented. 
Another section (s. 277) was added to ex-

clude evidence of  a victim’s sexual reputation 
for the purpose of  challenging her credibility. 
So, for example, if  a woman had had many 
sexual partners, defense lawyers could not 
then say, “She’s been with so many men. How 
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can we believe her now, when she claims she 
didn’t want to have sex with the accused?”

But in 1991, in a case called R. v. Seaboyer; 
R. v. Gayme,67 the Supreme Court of  Canada 
said that Section 276 was invalid. The Court 
said it conflicted with the right of  the accused 
to a fair trial and presumption of  innocence, 
because it excluded possibly relevant evi-
dence.

Seaboyer was charged with sexual assault 
of  a woman with whom he had been drinking 
in a bar. The judge did not allow his lawyers 
to cross-examine the victim on her sexual 
conduct on other occasions. Seaboyer said 
this was wrong because other acts of  sexual 
intercourse (with other people) may have 
caused the bruises that the victim suffered.

In the Gayme case, the victim was 15, the 
accused 18. They were friends. The Crown 
said that the accused sexually assaulted the 
victim at his school. The defense said the vic-
tim consented, and tried to bring in evidence 
of  the victim’s sexual history.

The Supreme Court had to decide whether 
the “rape shield laws” in the Criminal Code 
infringed the principles of  fundamental 
justice or the right to a fair trial in the Ca-
nadian Charter of  Rights and Freedoms.68Again, 
the Court had to balance rights. Obviously it 
is a principle of  fundamental justice that an 
innocent person should not be convicted of  a 
crime. There are many checks and balances in 
criminal law to avoid this outcome. It is also 
important that the rules of  evidence should 
allow the judge and jury to find the truth. 
Any law that limits evidence must be looked 
at carefully. 

The Court found one of  the sections (s. 
276) infringed the Charter, because it com-
pletely excluded evidence. Section 276 tried to 
make sure that a judge and jury did not make 
assumptions about a victim because of  her 

sexual history. But in doing this, it increased 
the risk that an innocent person might be 
convicted. The price was seen as too great.

But, the Court warned, this did not mean 
a return to the bad old days, when a woman’s 
sexual history was fair game in court. The 
court said that there must be a “middle way” 
that gives maximum protection to the victim, 
while making sure the accused’s right to a fair 
trial is respected.69

Section. 277, which excluded evidence of  
a victim’s sexual reputation for the purpose 
of  challenging her credibility, was not struck 
down. The Court said that everyone today 
knows that there is no logical link between a 
woman’s sexual reputation and whether she is 
truthful.70

Justice L’Heureux-Dubé wrote a separate 
decision. She went through the reasons why 
women don’t report sexual assault: they fear 
revenge from the offender; they fear con-
tinuing the trauma at the hands of  the police 
and criminal justice system; and they may feel 
depression, self-blame or loss of  self-esteem. 
She also outlined the common myths about 
sexual assault:
• If  a woman doesn’t struggle or actively 

resist the attack, she is consenting.
• If  a woman isn’t visibly upset, nothing 

probably happened.
• An accusation is more believable if  the 

accused is a stranger, and not someone the 
victim knows.

• A woman’s sexual reputation (for example, 
if  she is “good,” meaning maternal, or 
“bad,” meaning sexy) affects her credibility.

• A woman’s general character (for example, 
whether or not she has used drugs) affects 
her credibility.

• Women are malicious and will seek revenge 
on past lovers.

• A woman might accuse someone of  rape if  
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she doesn’t want people (for example, her 
parents) to know that she consented to sex.

• Women fantasize about rape. They can 
convince themselves it happened when it 
didn’t.
The judge argued that these myths influ-

ence the whole criminal justice system, from 
police to judge and jury. Indeed, she said 
that all the evidence excluded by s. 276 is 
irrelevant. It does not, therefore, affect the 
accused’s right to a fair trial. Interestingly, she 
also said that that the principles of  funda-
mental justice should include more than the 
rights of  the accused. They should include 
society’s interest in the reporting and prose-
cution of  sexual offenses.

In 1992, after this case, the federal gov-
ernment passed a third “rape shield” law.71 
The new section says evidence of  the victim’s 
prior sexual activity may only be gathered at a 
private hearing where the victim is not forced 
to testify. Judges are forbidden from thinking 
that a victim’s sexual history affects her credi-

bility. The judge must also decide whether the 
damaging effect of  such questioning on the 
victim outweighs the value of  the evidence. 
The judge must take into account the need to 
protect the victim’s dignity and privacy.

So much for Canada’s Criminal Code. What 
about our own assumptions about women 
who say they are victims of  sexual assault? Is 
our first response to be skeptical or support-
ive? Would we believe a traditional, religious 
woman more readily than one who is “west-
ern” in her values? Are we more ready to 
believe a woman who says she was raped by 
a stranger, than a woman who says she was 
raped by her husband? (In the eyes of  the law, 
it is the same crime in both instances.)

Women have made great strides in gen-
der equality. But there are more to be made. 
And the rights that have been won must be 
protected. Moving forward, there must be an 
understanding by both women and men that 
we are all people, equal under the law.
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Continuing On

We have presented to you a brief  
overview of  the progress of  
women’s equality over the last 

90 years. That progress is measured in court 
decisions that recognized women’s rights to 
hold high public offices; to get equally paid 
and be promoted; to make important deci-
sions about their lives, such as marriage and 
giving birth; and to pursue their lives without 
suffering harassment on the basis of  gender, 
marital status, reputation, intimate history, or 
family responsibilities. All these cases repre-
sent significant milestones.

That such issues have gone before the 
courts is a sign of  how desperately our soci-
ety has needed to change. Today, we may even 
find it disconcerting to imagine a Canada in 
which these rights were not upheld by law.

As you may have noticed, many of  these 
cases went on for several years, with judg-
ments appealed and overturned and fought 
at several levels of  court. They also involved 
years of  work by police, lawyers, judges, and 
especially by women who refused to give up. 
Consider how much persistence, determina-
tion and, above all, courage may be required 
to change a law or a custom that has been in 
place for so long that it has acquired the same 
force as law. 

Recently, Maria Fitzpatrick, a Member of  
the Legislative Assembly of  Alberta, decided 
to share the story of  her horrific abuse at 
the hand of  her late husband to the Alber-
ta Legislature. Her purpose was to support 
Bill 204, a new law that will allow victims of  
domestic violence to flee an unsafe home 
without being penalized for breaking a ten-
ancy lease.

The bill passed a second reading unani-
mously and Maria Fitzpatrick was accorded 
an all-party standing ovation. Victims of  
domestic violence often fear that they will 
lose respect in society if  the story of  their 
abuse becomes known. Standing graceful and 
resolute, in a high public office, sharing an in-
timately personal experience with an extra-or-
dinary audience, Fitzpatrick dispelled this fear 
for all victims and survivors.

Domestic violence is mostly perpetrated 
in a conspiracy of  silence and denial, with 
victims often held responsible and blamed for 
their own abuse. It is indeed very unfortunate 
that we as a society have stigmatized serious 
issues like domestic violence and mental 
health in a way that those who suffer from 
them, must suffer alone, in silence and shame. 
Domestic violence is not an individual prob-
lem; no one can do anything to deserve to 
be abused in one’s own home. It is a societal 
problem and a societal response is needed to 
end it. 

Bill 20472 came into force on January 1, 
2016. A new law in Manitoba73 also takes ac-
tion on domestic violence. The law not only 
guarantees job security to the victims but also 
allows them paid and unpaid leave to address 
critical needs, such as moving to a safer place, 
obtaining health, legal and other support ser-
vices. Ontario’s Bill 17774 offers the same sup-
port to the victims, and presently, the federal 
government is paying close attention to these 
amendments. Domestic violence is coming to 
be recognized as a workplace issue.

What could add tremendous force to 
these amendments is inclusion of  domestic 
violence in the list of  the grounds protected 
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under Alberta’s human rights legislation. That 
list currently includes race, colour, ances-
try, place of  origin, religious beliefs, gender, 
physical and mental disability, age, marital and 
family status, source of  income, sexual orien-
tation and the recently added gender identity 
and gender expression. The Supreme Court 
of  Canada has described “protected grounds” 
as characteristics that are “immutable, difficult 
to change, or changeable only at unacceptable 
personal cost.” An individual who experienc-
es discrimination on the basis of  any of  these 
grounds can file a complaint with Alberta 
Human Rights Commission. 

Many studies characterize domestic vio-
lence as essentially an issue of  discrimination. 
As any other protected ground, domestic 
violence may put its victims at serious dis-
advantages, and is a difficult situation for 
a victim to change. Many victims live in a 
constant state of  fear and anxiety, which is 
exhausting, and can result in them being late, 
absent and less productive at work. They are 
at risk of  losing their jobs, which can further 
increase their dependence on their abuser and 

thus perpetuate the cycle of  abuse. Financial 
insecurity can also make them less desirable 
tenants.

The inclusion of  domestic violence as a 
protected ground will help its victims re-
ceive legal protection with respect to all areas 
protected under human rights legislation – 
housing, employment, use of  goods, services, 
accommodation or facilities, and others. It 
will also strengthen other laws that have a 
similar intent, governing employment stan-
dards or tenancies. We hope that our prov-
ince leads once again by adopting this critical 
amendment. 

Finally, this study should also remind us 
of  the important role we all have to play by 
following and advancing the message of  these 
court judgments in both action and spirit. 
Court judgments do not apply only to those 
who are involved in the case; they are meant 
for the entire society. They formalize a soci-
ety’s mandate and carry out its collective will 
to transform itself.

The Editors
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“The word ‘persons’ always includes members of  both sexes, Lord 
Sankey reasoned. He said, ‘to those who ask why the word should 
include females the obvious answer is why should it not?’ ” (Edwards v. 
A.G. of  Canada [1930] A.C. 124)

“A judge and jury should be told that a battered woman’s experiences 
are generally outside the common understanding of  the average judge 
and juror, and that they should seek to understand the evidence being 
presented to them in order to overcome the myths and stereotypes which 
we all share. Finally, all of  this should be presented in such a way 
as to focus on the reasonableness of  the woman’s actions, without 
relying on old or new stereotypes about battered women.” (R. v. Malott 
[1998] S.C.J. No. 12)

“In some cultures, women are not free to choose or reject a prospective 
spouse. That sort of  coercion is abhorrent to Canadian society, and 
physical beatings to enforce such coercion are doubly abhorrent. When 
a competing set of  cultural values lead to such illegal physical coercion 
in Canada, denunciation is necessary.” (R v Bandesha, 2013 ABCA 
255, at para. 13)

“Women in Canada, and indeed in any civilized society, are equal 
persons to be afforded the full protection of  the law, and have the 
corresponding rights and privileges including the complete liberty 
to make their own choices as human beings in accordance with the 
freedoms available to all.” (R. v. Singh [2013] B.C.J. No. 1632 
British Columbia Supreme Court, at para 47)




